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AMERICAN ECONOMIC MOBILIZATION 


A STUDY IN THE MECHANISM OF WAR * 


On December 8, 1941, the United States declared war. Preparation 
for war had long been in progress. The difficulties involved and the 
methods which will be used to combat them are already clearly outlined, 
and enough has been accomplished to warrant careful analysis. 

The meagerness and frequent inaccuracy of the information as yet 
available to the public has made it necessary to devote a good deal of 
space to bare administrative mechanics, for it is only when they are 
understood that the more spectacular aspects can be evaluated. Much 
of this study was written before war was declared, but no more than 
formal changes have been necessary; modern warfare depends little on 
nomenclature, and there is no essential distinction between the defense 
program of last month and the war program of this. 


* Without the cooperation and interest of government officials and the untiring 
assistance of former members of the Review, this Note could not have been written. 
The accuracy of the statements made has been carefully checked, although their 
sources cannot always be given. 
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I. PROCUREMENT 


HILE war procurement is ordinarily a military function, the 

modern concept of “ war” as primarily a battle between indus- 

trial societies makes adequate procurement a task for the whole nation. 

A study of procurement methods requires a recognition of their relation 

to the problem of efficiently producing materials and transporting prod- 

ucts from assembly lines to battle fronts with the least possible disloca- 
tion of the nation’s economy. 


A. ADMINISTRATION 


No definitive picture of the actual administrative handling of pro- 
curement can be drawn here. The regular procurement technique 
breaks down in practice when current exigencies necessitate a departure. 
But, since the vast majority of government contracts have been and will 
continue to be drawn within this framework, a familiarity with the ma- 
chinery is a prerequisite for the evaluation of procurement. Moreover, 
only with such a background is it possible to analyze departures from 
the routine, which, while insignificant in number, may occur in the 
negotiation of contracts involving a large proportion of the total money 
expended." 

Since 1920, elaborate planning has been undertaken with the objec- 
tive of “. . . an adequate, coordinated and integrated program of war- 
time procurement adapted to the American system of government and 
industry, which will function effectively in case of war.” ? This planning, 
making possible the early introduction of the centralized type of con- 
trol that developed only late in the last war,*® was designed to eliminate 


1 See note 32 infra. 

2 Rep. War Dep’t (1938) 27. The 1920 amendment to the National Defense 
Act charged the Assistant Secretary of War with “. . . the assurance of adequate 
provision for the mobilization of matériel and industrial organization essential to 
war-time needs.” 39 Stat. 166 (1916), as amended, 41 StaT. 764 (1920), 10 
U. S. C. § 1193 (1934). By authority of 54 Stat. 1224 (1940), these duties were 
shifted to the Secretary of War to be delegated at his discretion to the Assistant 
Secretary and the Under Secretary of War, and pursuant to that authority all 
former responsibilities of the Assistant Secretary were assigned to the Under Sec- 
retary. War Dep’t Order, April 21, 1941. 

8 It was not until March, 1918, just eight months before the Armistice, that the 
various purchasing agencies were required to clear their orders through the War 
Industries Board; resources had not been catalogued; the Army lacked knowledge 
of its own requirements, and there were no plans for initiating the necessary pro- 
duction. Indeed, the few who did think of preparedness, thought of it in terms 
of men and not of materials. See CLARKSON, INDUSTRIAL AMERICA IN THE WORLD 
War (1923) 111-14; CrowEtt & Wirson, How America WENT TO War: THE 
Grant Hanp (1921) xi-xxvii, 2; Tyson, The War Industries Board: 1917-18, For- 
TUNE, Sept. 1940, Supp., p. 7; TNEC Monograph 19, Government Purchasing — 
An Economic Commentary (1940) 43-54. 
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the disastrous inter-agency competition which accounted then for sky- 
rocketing prices,* congestion of orders with certain manufacturers,® and 
an overabundance of materials for some agencies with a dearth for oth- 
ers.° It has been recognized that even a powerful clearance division 
alone cannot correct these evils; the sources of supply have to be allo- 
cated in advance so as to minimize delay as well as conflict between the 
various purchasing units of the Army and Navy, and machinery must be 
supplied to mobilize the tremendous production so vital to the war effort. 

The Army and Navy Munitions Board is supposed to coordinate the 
procurement systems of the two services.’ While the highly centralized 
procedures of the Navy remain largely unchanged,* army buying has 
been constantly developing toward centralized control and decentralized 
operation. These procurement techniques are the result of the combined 
efforts of two branches within the Office of the Under Secretary of War: 
the Planning Branch and the Production Branch.® The bulk of the work 
is performed by the procurement districts of each supply arm of the 
Army, which function as current procurement and planning agencies in 
the field and are the real points of contact between the Army and in- 
dustry.t° As an aid in determining where the required items can best 


4 The government demand becomes a major price determinant. It has been 
estimated that several billion dollars were spent which would have been unneces- 
sary had demand been concentrated by careful planning. See TNEC Monograph 109, 
Government Purchasing — An Economic Commentary (1940) 49-54. 

5 In the absence of plans for the mobilization of industry, the well-known 
manufacturing districts were so overloaded with orders that their facilities were 
virtually paralyzed; yet some manufacturers in other parts of the country had 
unused productive capacity. Further unfortunate results of this confusion in- 
cluded shortages of labor in some localities while unemployment persisted in others; 
some districts were without adequate power while others had more than enough. 
See Harv. Bus. ScHoort PurcHasinc Case No. 105, Planning For War Procure- 
ment (1934) (mimeographed report in the Harvard Business School Library) 3. 

6 Agencies bought regardless of need in order to get ahead of competitive pur- 
chasers. See Forses, GOVERNMENTAL PURCHASING (1929) 6. 

7 This board, created by joint order of the Secretaries of War and the Navy in 
1922, is composed of the Under Secretary of War and the Assistant Secretary of 
the Navy who direct an executive committee of three army officers and three 
navy officers. The Industrial Mobilization Plans are the work of this board. 
Prentice-Hall Nat. Def. Serv. (1941) {| 2,007; CHERNE, ADJUSTING YOuR BUSINESS 
TO War (1940) 40-41, III. 

8 All purchases for the eight naval bureaus, excepting ordnance materials pro- 
cured by the Bureau of Ordnance, are made by the Bureau of Supplies and Ac- 
counts. Local purchasing agencies are confined to small items. See 2 C. C. H. War 
Serv. (1941) {If 21,921~-22; Pyne, The Procurement System of the United States 
Navy (mimeographed lecture before Army Industrial College, Oct. 20, 1930). This 
relatively simple system would hardly be adequate for the needs of the Army. Cf. 
2 C. C. H. War Serv. (1941) 9] 21,901-15. . 

8 Planning Branch of the Office of Assistant Secretary of War, War Depart- 
ment Procurement Planning (Army Extension Course Special Text No. 98, 1938) 
(mimeographed) ; Schulz, The Current Procurement Branch (mimeographed lec- 
ture before Army Industrial College, Feb. 17, 1940) ; see CHERNE, ADJUSTING YOUR 
BUSINESS TO War (1940) 37-42, 86-100. The Planning Branch is greatly aided 
by the Army Industrial College which was established in 1924 to train army, navy, 
and marine officers in industrial mobilization. 

10 The first use of geographically divided field agencies was made by the 
Quartermaster Corps in 1917 for the purchase of animals. Its success prompted 
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be obtained, industrial surveys have been made by the planning branches 
within these districts to discover the actual and potential capacity for 
production of the local firms manufacturing the particular items to be 
purchased.11 The specifications, standardized by the General Staff of 
the Army and the Office of the Under Secretary of War,)* were furnished 
to the manufacturer, who studied them and reported his production po- 
tentialities. The facilities thus determined were allocated to the various 
arms of the Army by the Allocations Division of the Planning Branch,* 
and once allocations were approved, the district offices submitted to the . 
plant a statement of the probable requirements to be placed on it in an 
emergency. From the ensuing negotiations, ‘‘ schedules of production ” 
resulted, and these in turn were filed with the supply arm charged with the 
purchase of the item involved.1* Thus when the mobilization of Amer- 
ican industry was authorized,’° the district executives of the procurement 
districts made an effort to convert these schedules into contracts.* But 
the Army, like everyone else, had failed to visualize the enormous amount 
of defense materials which this war would require, and the schedules 
have been frequently found to be unserviceable. 

Since the production requirements greatly exceeded the capacity of 
allocated firms,’’? and since many of the items allocated turned out to be 
obsolete, further procurement was necessary, and its general supervision 
was assumed by the emergency agencies created by executive order.*® 


the Assistant Secretary of War to order all supply arms to do likewise. The prin- 
cipal director is the district executive, always of the regular Army, but the per- 
sonnel includes a civilian as district chief and an advisory board of prominent 
citizens of the locality. See Committee Report on Problem No. 6A, Procurement 
Districts (Army Industrial College, 1940) (mimeographed) ; Hauseman, ‘Function- 
ing of a Procurement District (mimeographed lecture before Army Industrial 
College, May 9, 1941). 

11 Each of the supply arms buys materials peculiar to its own service through 
its procurement districts; the Quartermaster Corps purchases all supplies common 
to two or more arms. 2 C. C. H. War Serv. (1941) {fl 21,952-58 (maps showing 
districts of each supply arm) ; zd. [21,965 (items purchased by each arm). 

12 See CHERNE, ADJUSTING YouR BUSINESS To War (1940) 36, 94, 112-30. For 
items common to both services, specifications are prepared by the Army and Navy 
Munitions Board. 

18 The Allocations Division of the Army and Navy Munitions Board under- 
takes to eliminate any conflict between the two services. See CHERNE, ADJUSTING 
Your BUSINESS TO WAR (1940) 105-12. 

14 See TNEC Monograph 19, Government Purchasing —An Economic Com- 
mentary (1940) 59. To make sure that firms were actually prepared to produce, 
educational orders were sometimes placed to give them experience. 52 STAT. 707 
(1938), as amended, 53 Strat. 560 (1939), 50 U. S. C. § 91 (Supp. 1939); see 
Report of Committee of Review on Educational Orders Program, War Dep’t Re- 
lease, Dec. 15, 1939, 2 C. C. H. War Serv. (1941) ff 20,435.11. 

15 Fg, 54 STAT. 712 (1940); 54 STAT. 676 (1940). 

16 In this way, time has been saved, and first orders have been placed with 
firms already familiar with the problems. Hearings on the Investigation of the 
National Defense Program pursuant to Sen. Res. 71, Part I, 77th Cong., 1st Sess. 
(1941) 30 (hereinafter cited Senate Hearings, Part I). 

17 All existing facilities, allocated or unallocated, were inadequate to meet 
war demands. See Hearings before Subcommittee of the Committee on Appropria- 
tions on H.R. 10263, 76th Cong., 3d Sess. (1940) 120, 177. 

18 E.g.. Exec. Order No. 8875, 6 FED. Rec. 4483 (1941) (SPAB) ; Exec. Order 


This content downloaded from 134.121.47.100 on Sun, 08 Nov 2015 09:55:43 UTC 
All use subject to JSTOR Terms and Conditions 


432 HARVARD LAW REVIEW : [Vol. 55 


While contracts involving less than $500,000, except in extraordinary 
circumstances, are subject to the approval only of the chief of the supply 
service procuring such articles, all contracts involving $500,000 or more 
must be referred to the Division of Purchases of the Office of Production 
Management, which clears them to avoid conflict with other branches.*® 
But this clearance is purely advisory, and the Army or Navy could over- 
ride the Division if it chose.2® Inter-agency competition is lessened by 
the plan of allowing each agency to purchase only the items peculiar to 
it,24 but when a contract for less than $500,000 is involved, such compe- 
tition may still occur. In the absence of a single planning and purchas- 
ing division for the Army and Navy,?? however, central clearance of 
these smaller contracts would probably result in so much delay as to 
counterbalance its other merits. | 

When new factories or an expansion of facilities are desired by the 
Army and involve government ownership or financing, the work is under 
the Construction Division of the Quartermaster Corps.” Approval of 
the location is obtained from the Plant Site Committee of the Purchases 
Division of OPM, which considers the factors entering into efficient pro- 
duction, such as labor supply, transportation, and power.?* Once the 
location has been approved, the Construction Advisory Board of the 
Quartermaster Corps nominates three contractors from those who file 
applications, giving preference to local contractors because of their fa- 
miliarity with conditions of labor and materials.?> From these three, 
the Chief of the Construction Division selects the one he considers most 
desirable, and a tentative agreement is reached by immediate negotia- 
tion. Upon the concurrence of the Construction Branch of the Produc- 
tion Division of OPM,?* the matter proceeds to the Quartermaster Gen- 
eral and finally to the Under Secretary of War.?? 


No, 8734, 6 Fep. Rec. 1917 (1941) (OPA); Exec. Order No. 8629, 6 Fep. REG. 191 
(1941) (OPM). | 

19 See Senate Hearings, Part I, 19, 27; OPM Regulation No. 2, March 7, 1941, 
Prentice-Hall Nat. Def. Serv. (1941) { 1,106.3. 

20 Senate Hearings, Part I, 108 (testimony of Director General Knudsen). 

21 See note 11 supra. This limitation, though bitterly opposed by the supply- 
arm chiefs, who were reluctant to relinquish any authority, was employed during 
the latter stages of the last war to check “. . . the flagrant abuse of competitive 
bidding among bureau chiefs and running up prices by leaps and bounds ... .” 
CROWELL, GOVERNMENT WAR CONTRACTS (1920) 29. 

22 The merits of such a division are not discussed here because the reorganiza- 
tion its adoption would necessitate makes the problem academic during wartime. 

23 Legislation is pending which would place this work under the Corps of Engi- 
neers. S. 1884, 77th Cong., rst Sess. (1941). 

24 See Senate Hearings, Part I, 50, 124~25. 

25 This Board, within the Construction Division, consists of three civilians 
appointed by the Secretary of War and has classified over 4200 contractors. 
Senate Hearings, Part I, 31. 

26 OPM Regulation No. 1, March 7, 1941, Prentice-Hall Nat. Def. Serv. (1941) 
19,505; cf. Senate Hearings, Part I, 31. The Division’s function in this connec- 
tion appears to be purely advisory. 

27 For a discussion of the financing of this expansion, see Note Mobilization for 
Defense (1940) 54 Harv. L. REv. 278, 304-309. 
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B. THE PROCUREMENT CONTRACT 


The emphasis on efficiency and speed in wartime contracting, and the 
inconsistency between the principles of allocation and competitive bid- 
ding dictated a relaxation of the legal safeguards of peacetime purchase. 
The operation of the competitive-bidding system, even in normal times, 
has provoked criticism,”* but if that method is to be laid completely aside, 
proper cost-accounting and price-determining facilities are necessary to 
furnish a substitute for whatever anti-inflationary effect competitive 
bidding affords. Although some exceptions to the rule of competitive 
bidding ** existed prior to the emergency,*° Congress has since given 
sweeping authority to negotiate contracts without advertising.** The 
policy of the services to employ competitive bidding unless it would be 
ineffective or a source of delay *? is progressively giving way to the use of 
negotiated contracts to further defense purposes, such as distribution and 
subcontracting.** 

(rz) Competitive Bidding. — The preliminary step toward conclud- 
ing a contract to be awarded after competitive bidding is the advertising 
of invitations to bid.** Any prospective bidder may obtain a copy of 


28 See statement by Admiral Stark, N. Y. Times, Jan. 21, 1940, p. 17, col. 3 
(unnecessary delay). See note 458 infra. Competitive bidding can also be criticized 
because it prevents any assurance of an enduring business relationship between 
the Government and the contractor, thus eliminating a definite stimulus to satis- 
factory performance. In addition, a contractor who foresees idleness after the 
speedy performance that would be possible by subcontracting will retain the work 
himself at a sacrifice of speed. 

29 Rev. Strat. §3709 (1875), 41 U. S. C. §5 (1934) (public contracts); 31 
STAT. 905 (1901), 10 U. S. C. § 1201 (1934) (Army); Rev. Stat. § 3718 (1875), 34 
U.S. C. § 561 (1934) (Navy). 

30 F.g., Purchases under $500: 34 STAT. 258 (1906), 10 U. S..C. § 1205 (1934) 
(Army); 34 STAT. 1193 (1907), 34 U. S. C. $571 (1934) (Navy). Medicines: 
247 STAT. 485 (1893), 10 U.S. C. § 1203 (1934) (Army); Rev. Stat. § 3721 (1875), 
34 U. S. C. § 569 (1934) (Navy). See Prentice-Hall Nat. Def. Serv. (1941) 
1 3,325, 3,327. 

81 E.g., 54 STAT. 873 (1940); 54 STAT. 712 (1940); 54 STAT. 676 (1940); also 
Pub. L. No. 139, 77th Cong., rst Sess. (June 30, 1941) ; Pub. L. No. 29, 77th Cong., 
1st Sess. (April 5, 1941); 54 STAT. 600 (1940). 

82 The Acting Secretary of the Navy so instructed the naval bureaus in a 
letter of July 5, 1940. See Senate Hearings, Part I, 360. This instruction was in 
harmony with the assurance given by the Navy Department. See Sen. REp. 
No. 1863, 76th Cong., 3d Sess. (1940) 7. Use of the negotiated contract in army 
puchases was permitted only with good cause. See testimony of Under Secretary 
of War Patterson, Senate Hearings, Part I, 27. Of the 739,000 army contracts from 
July 1, 1940, to March 1,.1941, 733,000 were undertaken with advertising and 
competitive bids. Jd. at 29. It is significant to note that while only .81% of the 
contracts did not result from competitive bidding, this proportion constituted 
approximately 75% of the total expenditures. Ibid. For like experiences during the 
World War, see CROWELL, GOVERNMENT WAR CONTRACTS (1920) 21. 

33 See War Dep’t Order, Sept. 5, 1941. Compare note 4o infra. See infra 
PP. 436-37. oe - as 

84 AJl relevant information is publicized by newspaper advertising and by 
direct mailing to those who have placed themselves on government agencies’ lists. 
Cf. War Dep’t Reg. §§ 81.10, 81.11, 2 C. C. H. War Serv. (1941) ff] 21,040, 21,096. 
For the procedure to obtain listing and for other prerequisites to obtaining gov- 
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the Standard Instructions to Bidders,>° which completely governs his bid 
unless the Secretary of War has prescribed differently, as he is authorized 
to do.*® The requirement of a bid bond on army purchases is left to the 
discretion of the Secretary of War,?’ but the Navy must require a bid 
bond on all bids exceeding $500.3 Normally the award will be made to 
the lowest responsible bidder,*® but the ultimate power to negotiate con- 
tracts allows price sacrifices to be made in deference to other objectives.*° 
Under this procedure, however, there has been observed a tendency for 
prices to ‘‘ stepladder ” on successive invitations; the highest bid receiv- 
ing an award on one invitation becomes the lowest bid on the next, and 
whenever this is detected, all bids may be rejected, and new bids or 
negotiations undertaken.** 

(2) The Negotiated Contract.— There are two principal types of 
negotiated contracts: *? the lump-sum or fixed-price contract and the 
cost-plus-a-fixed-fee contract. Under Secretary of War Robert Patter- 
son has categorized the situations in which the different contracts are 
employed: 

. contracts for equipment on which the sources of production are limited, 
such as ordnance and ammunition, have generally been made on a negotiated 
basis for a fixed price; and contracts for construction of camps and industrial 
plants, large jobs where speed has been so essential, have generally been made 
at cost-plus-fixed-fee.** | 


When the lump-sum contract is used, the anticipated fluctuation of 
costs in strained wartime markets often requires business men dealing 
with the Government either to demand fixed prices which may turn out 


ernment contracts, see Prentice-Hall Nat. Def. Serv. (1941) 3,051. See note 11 
supra. 

35 United States Standard Form No. 22, July 13, 1939, approved by the Acting 
Secretary of the Treasury, 2 C. C. H. War Serv. (1941) {] 22,622. 

86 20 STAT. 36 (1878), as amended, 22 STAT. 487 (1883), 5 U.S.C. § 218 (1934). 

387 [bid. 

38 Rev. StaT. § 3719 (1875), 34 U.S. C. § 562 (1934). The Secretaries of War 
and the Navy have been authorized, in order to expedite national defense, to waive 
the provisions of the Miller Act, 49 STAT. 793 (1935), 40 U. S. C. § 270a (Supp. 
1939), which requires performance and payment bonds on all contracts “. . . for 
the construction, alteration or repair of any public building or public work of the 
United States... .”’ Pub. L. No. 43, 77th Cong., rst Sess. (April 29, 1941). 

39 The determination of responsibility allows an exercise of some discretion. 
But cf. 6 Compt. Gen. 210 (1926) (mere inexperience of lowest bidder does not 
justify acceptance of a higher bid); 5 Compt. Gen. 546 (1926) (that product of 
lowest bidder unknown does not justify acceptance of higher bid). 

40 Ops. Compt. Gen. No. B-12733 (Oct. 9, 1940), 2 C. C. H. War Serv. (1941) 
| 20,447.10. For general principles governing the letting of contracts, see NDAC 
Release No. 97, Sept. 13, 1940, 2 C. C. H. War Serv. (1941) {] 21,100.10. 

41 See Henderson & Nelson, Prices, Profits, and Government (1941) 19 HARV. 
Bus. REv. 389, 396. The Secretary of the Navy is authorized to reject certain 
types of bids when they are more than 10% higher than the fair market value. 
Rev. Stat. § 3724 (1875), 34 U.S. C. 8574 (1934). 

42 See Gragg, Negotiated Contracts (1941) 19 Harv. Bus. Rev. 221. As a pre- 
liminary step, the War and Navy Departments have utilized “ letters of intention ” 
which order the manufacturer to proceed with the assurance of indemnity for 
cost in the event that the contract is not consummated. See Note (1940) 54 Harv. 
L. REv. 278, 295. 43 Senate Hearings, Part I, 28. 
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to be exorbitant, or to be reluctant to negotiate on such a basis.** This 
situation may be remedied by the use of the “ escalator clause,’”’ which 
provides that the contractor may be reimbursed for a certain percentage 
of the additional cost in the event of a substantial rise in the price of ma- 
terials or in the prevailing cost of labor,*® and may also provide that the 
Government will be allowed a deduction when savings result. 

The cost-plus-a-fixed fee contract is justifiable only when reliable cost 
estimates cannot be obtained, since its use is hardly an inducement to 
operating economy. But because the Government assumes the risks of 
the emergency operation, work can be begun immediately without the 
complete and detailed computations which otherwise require considera- 
ble delay. Recent legislation has imposed definite limitations on the 
fixed fee; *° in practice, however, the fees average a great deal less than 
the maximum set.*7 They are always determined on the basis of esti- 
mated cost, so as to eliminate the opposition of interests which results 
from determination of fees by a percentage of actual cost.*® Only 
items of cost with respect to the particular project, as distinct from 
items of central overhead relating to the contractor’s business in general, 
are considered in the cost determination.*® Extensive cost inspection is 
required in the administration of cost-plus contracts in order to insure 
the most economical performance.*® An example of the strict supervi- 
sion of the Government is a recent ruling of the Comptroller General 
that the cost-plus contractor will be reimbursed only when he has com- 
plied with the various statutes regulating purchases by regular govern- 
ment departments.** 


44 A contractor under lump-sum contracts was held not entitled to reim- 
bursement for higher wages paid to prevent attraction of his laborers by contractors 
working under cost-plus-fixed-fee contracts in the vicinity. “It was incumbent 
upon the contractor to provide for this contingency.” Ops. Compr. Gen. No. 
B-14424 (Jan. 29, 1941), 2 C. C. H. War Serv. (1941) { 22,001. 

45 See 2 C. C. H. War Serv. (1941) {1 22,003. The Comptroller General has 
ruled that bid specifications may include this provision. Compt. Gen. Dec. No. 
B-16316, April 26, 1941, 9 U. S. L. WEEK 2668. 

46 Fig. 54 STAT. 968 (1940) ; 54 STAT. 873 (1940). 

47 “By law [the fixed fee] may not exceed six percent of estimated cost on 


contracts for building construction... . In practice ... fixed fees... range 
from six percent . . . in small contracts to two percent in large contracts. The 
average fee in camp construction has been 3.2 percent of estimated cost... .” 


Senate Hearings, Part I, 47 (testimony of Under Secretary of War Patterson). 

48 The cost-plus-a-percentage-of-cost form, under which there is an incentive 
toward higher costs, has been prohibited. 54 Start. 712 (1940) (Army); 54 Star. 
676 (1940) (Navy). 

49 See 2 C. C. H. War Serv. (1941) {1 21,759.11, 21,762—64. 

50 These are conducted by the procurement districts. The intense congressional 
interest in this work is indicated by 54 STraT. 968 (1940), requiring the Secretaries 
of War and the Navy to submit a monthly report of all cost-plus-a-fixed-fee 
contracts concluded within such period. . 

51 Compt. Gen. Dec. No. B—20442, Sept. 29, 1941, 10 U. S. L. WEEK 2234. The 
Supreme Court has recently held that despite such control, the cost-plus con- 
tractor is not such an agent for purposes of state taxation as to be within the 
gradually shortening skirts of governmental immunity. Alabama v. King & Boozer, 
62 Sup. Ct. 43 (Nov. 10, 1941); cf. Graves v. New York ex rel, O’Keefe, 306 U. S. 


466 (1939). 
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The “ bonus for savings ” clause, allowing a bonus of a certain per- 
centage of the actual savings realized on the estimated cost, does not 
frequently appear in the present war contracts.°? While the justifica- 
tion for such a clause is its added inducement for economical perform- 
ance, its use tends at the same time to provoke a high estimate of cost 
so that the bonuses will be unduly inflated by that economy.®? The same 
difficulty is encountered by making fixed fees depend on estimated cost, 
and this tendency can only be effectively checked by rigid cost inspection. 

A policy of widespread distribution of orders and comprehensive util- 
ization of our productive capacity is of the utmost importance during 
the war period. Although Under Secretary of War Patterson has denied 
that there is a disproportionate concentration of defense orders with big 
companies,°* the premium on speed quite naturally established a tend- 
ency to call immediately on large industrial concerns. Nevertheless, the 
strength of our mobilization depends on utilizing the facilities of small 
concerns all over the country.®> Efforts in this direction include discre- 
tionary relief from bond requirements,*® assistance in financing,®’ and 
the allowance of advance and partial payments.*® 

Broader distribution of war contracts is being sought by allowing 
subcontracting, split bidding,®® and joint bidding.®° When the use of a 
negotiated contract creates the possibility of an enduring business rela- 


°2 But cf. Ops. Compr. Gen. No. B-15341 (March 3, 1941), 2 C. C. H. War 
Serv. (1941) {| 22,010. Here it was ruled that a fixed fee may be adjusted upward to 
compensate the contractor for work which resulted in a saving for the Govern- 
ment when an understanding to that effect had been reached during negotiations. 

53 Cf. United States v. Bethlehem Steel Co., 23 F. Supp. 676 (E. D. Pa. 1938), 
aff'd, 113 F.(2d) 301 (C.C. A. 3d, 1940), cert. granted, 311 U.S. 632 (1941). 

54 Senate Hearings, Part I, 60. He further declared that any concentration of 
orders in certain districts did not indicate geographic favor, but resulted from 
the fact that the greatest amounts have been spent on aviation and shipbuilding 
where the facilities for production are closely grouped. For reasons of military 
strategy, however, plants are being constructed elsewhere. Jd. at 62. 

°> The Division of Contract Distribution has been set up in OPM, replacing 
the Defense Contract Service of the Division of Production, to aid in the pro- 
gram of enlisting more plants and industries in war work. Exec. Order No. 8801, 
Sept. 4, 1941, 6 Fep. REG. 4623 (1941). 

56 See supra p. 434 and note 38 supra. 

57 See Prentice-Hall Nat. Def. Serv. (1941) {[ 12,005.5. A section of the Office 
of the Under Secretary of War has been charged with the duty of supervising cash 
advances and general industrial finaneing. See Senate Hearings, Part I, 60. The 
Assignment of Claims Act, 54 Stat. 1029 (1940), permitting assignment of claims 
against the Government arising out of contracts of $1,000 or more to banks, trusts, 
or other financial institutions under certain conditions, is a recent aid to small- 
business financing. 

58 54 STAT. 713 (1940); 54 STAT. 676 (1940); 37 STAT. 32 (1911), 34 U.S. C. 
§ 582 (1934); War Dep’t Reg. § 81.1a, 2 C. C. H. War Serv. (1941) {{ 21,005.10; 
Navy Dep’t Reg. § 8.2404(f), 2 C. C. H. War Serv. (1941) {1 21,810. Though the 
services cannot advance sums to the subcontractor, arrangements can be made for 
the prime contractor to advance a proportionate share to the subcontractor. De- 
fense Contract Service, Bulletin No. 3, March 13, 1941, 2 C. C. H. War Serv. 
(1941) {] 25,253. 

59 NDAC Release No. 71, Aug. 14, 1940, 2 C. C. H. War Serv. (1941) 
ff 21,042.10. | 

60 See (1941) 10 U.S. L. WEEK 2239 (cooperation of OPM and Justice Depart- 
ment). | 
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tionship with the Government, the prime contractor, who might other- 
wise work alone, will give impetus to the effort to distribute the work 
and thus produce more efficiently. In encouraging subcontracts,® the 
Government has tried to avoid performance so widely spread that re- 
sponsibility is repeatedly delegated to persons or companies whose ca- 
pabilities are not known to it.®? In general, the success of these efforts 
to spread the work depends on discriminating and impartial selection of 
capable producers from comprehensive lists. Competition by informal 
inquiry should be insisted upon whenever feasible.®* 

(3) The Compulsory Order. — In addition to the ordinary methods 
of procurement, the President has been empowered, through the heads of 
the War or Navy Departments, to place compulsory orders ** for such 
products as may be required,®° which must be given “. . . precedence 
over all other orders and contracts ....”’ Placing an order does not 
necessitate a formal command, any particular form, or an express state- 
ment that it is by the authority of the statute.** The contractor need 
only be made to realize that he has no option to refuse.®’ Failure to 
comply with a compulsory order is deemed a felony with punishment 
of not more than three years imprisonment and a fine not to exceed 
$50,000.°° An interesting question is raised as to the possible applica- 
tion of the Walsh-Healey and Bacon-Davis Acts to the contracts result- 
ing from compliance with compulsory orders.®® It would appear that 
the power to place a compulsory order includes the power to direct that it 
be performed under the same working conditions as contracts volun- 
tarily made with the Government.”° 


61 See War Dep’t Order, Sept. 5, 1941. A number of publications supply pro- 
spective subcontractors with information on awards to prime contractors. See 
Prentice-Hall Nat. Def. Serv. (1941) {| 2,096. . 

62. A provision is usually inserted in the contract that no subcontract may be 
undertaken without the written approval of the contracting official. £.g., Cost- 
Plus-a-Fixed-Fee Supply Contract, Form No. 3, Art. 27, 2 C. C. H. War Serv. 
(1941) {| 22,603.55. In most instances special subcontract forms are required. 
See Cost-Plus-a-Fixed-Fee Construction Subcontract, Form No. 2, 2 C. C. H. War 
Serv. (1941) { 22,602. 

63 According to Under Secretary of War Patterson, this is the policy now em- 
ployed. See Senate Hearings, Part I, 27. 

64 Selective Training and Service Act of 1940, 89, 54 STAT. 885, 50 U.S.C. A. 
§ 309 (Supp. 1940). Cf. 39 STaT. 213 (1916), 50 U.S. C. § 80 (1934); 39 Srar. 
1192 (1917), 50 U. S. C. § 82 (1934). For additional discussion of compulsory 
orders see infra pp. 461-62, 513-14. 

65 The different wording as to materials for which the compulsory orders may 
be placed and those for which a refusal to manufacture gives authority to the 
President to requisition raises a problem as to the limits of the powers and whether 
they are coextensive. See infra p. 513. 

66 Cf. Moore & Tierney, Inc. v. Roxford Knitting Co., 250 Fed. 278 (N. D.N. Y. 
1918), aff'd, 265 Fed. 177 (C. C. A. 2d, 1920), cert. denied, 253 U. S. 498 (1920) ; 
Mawhinney v. Millbrook Woolen Mills, 231 N. Y. 290, 132 N. E. 93 (1921) ; Ingram 
Day Lumber Co. v. Kola Lumber Co., 122 Miss. 632, 84 So. 693 (1920). 

67 The extent of national economic mobilization should suffice to convey such 
an understanding. See cases cited supra note 66. 

68 54 STaT. 885, 50 U. S. C. A. § 309 (Supp. 1940). 

69 For a discussion of these Acts see infra pp. 440-42. 

70 It is arguable that § 9 of the Selective Service Act expressly provides for this 
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C. Lecat ASPECTS OF PROCUREMENT CONTRACTS 


The basic principles which must be borne in mind by anyone contract- 
ing with the Government in order to avoid pitfalls are not numerous, 
but the businessman must investigate to determine whether any statute 
applies to the particular type of sale contemplated. For example, a 
statute limiting the amount of an expenditure is notice that the contract- 
ing officer cannot exceed that amount.”’ The requirement that all gov- 
ernment contracts over $500 be in writing signed by the contracting offi- 
cer,’? which was the cause of widespread hardship in the last war until 
remedied by the Dent Law,” still remains. In addition the officer nego- 
tiating the contract is required to add an affidavit of disinterestedness.** 
No officer is authorized to bind the Government to liability for damage 
or injury to persons or property suffered during performance of the 
work,” although a cost-plus contractor may be reimbursed for insurance 
cost 7° and for damage not covered by insurance.”" 

Shortly after the passage of the National Defense Act of 1916 the mag- 
nitude of government contracting attracted a surprising number of 
contingent-fee brokers.”* The resulting increased cost to the Govern- 
ment has been lessened by the covenant against contingent fees which is 
now commonly included in the contracts.7® The corollary problem of 
participation by middlemen is dealt with by the usual contractual pro- 
vision that no subcontracts may be made without the consent of the con- 


result: “nothing herein shall be deemed to render inapplicable existing State or 
Federal laws concerning the health, safety, security and employment standards of em- 
ployees in such plant.” 54 Stat. 885, 50 U.S. C. A. § 309 (Supp. 1940). Moreover, 
in fixing the “ fair and just ” terms account presumably must be taken of the addi- 
tional expenses necessitated by the inclusion of these provisions. 

71 18 Compt. Gen. 568 (1938). 

72 45 STAT. 985 (1928), 5 U.S.C. § 219 (1934) 3 36 STAT. 261 (1910), 10 U.S.C. 
§ 1222 (1934); Rev. Start. § 3744 (1875), 41 U.S. C. § 16 (1934). War Dep’t Reg. 
§ 81.17(e), 2 C. C. H. War Serv. (1941) {[ 21,130; Navy Dep’t Reg. § 8.1052, 2 
C. C. H. War Serv. (1941) {] 21,599. 

73 4g STAT. 1272 (1919). See CROWELL, GOVERNMENT War CONTRACTS (1920) 
290-91. The Act provided that the contractor be compensated for all goods actu- 
ally delivered, and that he be given a reasonable remuneration for expenditures 
incurred in preparing to perform the contract. 

74 Rev. Stat. § 3745 (1875), 41 U. S. C. 817 (1934). Provisions are common 
that no member of Congress may benefit under the contract. 

75 16 Compt. Gen. 803 (1937); War Dep’t Reg. § 81.14, 2 C. C. H. War Serv. 
(1941) {[ 21,116. 

76 Ops. Compt. GEN. No. B-12741 (Oct. 12, 1940), 2 C. C. H. War Serv. (1941) 
ff 21,116.10. 

77 Ops. Compt. GEN. No. B-18974 (Aug. 16, 1941), 2 C. C. H. War Serv. (1941) 
fl 22,022. 

78 See CROWELL, GOVERNMENT WAR CONTRACTS (1920) 22. 

79 See 2 C. C. H. War Serv. (1941) {ff 22,601.52, 22,603.33, 22,610.24, 22,628.20. 
Breach of the covenant gives the Government the right to annul the contract, or in 
its discretion, to deduct from the contract price or consideration the amount of 
the commission, percentage, brokerage, or contingent fees. OPM has announced 
that the aid of the Department of Justice has been enlisted to prevent this evil. 
N. Y. Times, March 31, 1941, p. 31, col. 2. 
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tracting official.8° Nor may the prime contractor allow another to fur- 
nish the completed article without such consent.*t In addition, the 
Walsh-Healey Act requires a stipulation that the contractor is a manu- 
facturer or regular dealer in the articles purchased.** 

Provisions are usually included in contracts allowing the Government 
to make changes without the consent of the sureties, and it is provided 
that equitable adjustment will be made for any added cost.** When 
such modification is not allowed by the contract, a change is authorized 
only if it works to the benefit of the Government,*‘ or if it is made for 
new consideration, and the consent of the surety must be obtained.® 
Ordinarily, if a substantial change in a project is contemplated, the 
Government must afford an opportunity for competitive bidding, but 
during the present emergency this requirement is obviated by the power 
to negotiate contracts.*® 

Benefiting from the experience of handling the tremendous problems 
of liquidation, cancellation, and adjustment of contracts at the end of 
the last war,®’ the Government has inserted termination clauses in al- 
most all standard contract forms.’* Complete settlement procedures and 
terms are elaborately set out. In essence, the contractor is fully indemni- 
fied for all obligations incurred, is reimbursed for all expenditures, and 
receives a proportion of the prescribed fee or contract price as compensa- 
tion for work done; no remuneration is given for prospective profits.®® 

Government contracting is sometimes used to promote objectives 
which may be far removed from the business matters involved. The so- 
called Buy American Act °° is an excellent example, and the statutes 


80 2 C. C. H. War Serv. (1941) [I] 22,601.52, 22,603.33, 22,610.24, 22,628.20. 

81 Tbid. 

82 49 STAT. 2036 (1936), 41 U.S. C. § 35 (Supp. 1939). 7 

83 See Federal Supplies Contract, Form No. 32, Art. 2, 2 C. C. H. War Serv. 
(1941) { 22,628.11; Federal Construction Contract, Form No. 23, Art. 3, 2 C. C. H. 
War Serv. (1941) { 22,623.12. 

84 See note 44 supra. It may well be, however, that an agreement to com- 
pensate a lump-sum contractor for a wage increase to be given to prevent a threat- 
ened strike would be authorized as sufficiently beneficial to the Government. 

85 See 14 Compt. Gen. 468, 469 (1934) ; War Dep’t Reg. § 81.18, 2 C. C. H. War 
Serv. (1941) § 21,131; Navy Dep’t Reg. § 8.1055, 2 C. C. H. War Serv. (1941) 
fl 21,632. 54 STAT. 680 (1940), gives to the Secretary of the Navy authority to 
modify existing contracts in order to expedite national defense. 

86 See 2 C. C. H. War Serv. (1941) {] 21,136. 

87 See CROWELL, GOVERNMENT War CONTRACTS (1920) 287-352. 

88 F.g., Cost-Plus-a-Fixed-Fee Construction Contract, Form No. 1, Art. 6, 2 
C. C. H. War Serv. (1941) {/ 22,601.35; Cost-Plus-a-Fixed-Fee Air Corps Supply 
Contract, Form No. 3, Art. 9, 2 C. C. H. War Serv. (1941) {1 22,603.25. A clause 
in the subcontract extends to the prime contractor the same termination rights 
against the subcontractor. Cost-Plus-a-Fixed-Fee Construction Subcontract, Form 
No. 2, Art. 2, 2 C. C. H. War Serv. (1941) { 22,602.14. 

89 See note 88 supra. 

90 47 STAT. 1520 (1933), 41 U.S. C. § 10a (1934). This provides that only such 
articles, manufactured or unmanufactured, as are fabricated or produced in the 
United States, shall be acquired for public use, unless the purchasing department 
head decides that observance of the statute is not in the public interest. For any 
violation, the contractor, subcontractor, or materialman will be blacklisted from 
government business for three years. 
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which have been enacted to forbid or restrict the employment of aliens 
in the performance of certain government contracts offer further illustra- 
tion. There are several statutes, much more vital to a consideration 
of the progress of wartime economic mobilization, which are designed to 
enforce satisfactory labor conditions by specifying that the contractor 
must agree to certain stipulations in order to do business with the Gov- 
ernment. Most comprehensive of the labor statutes is the Walsh-Healey 
Public Contracts Act, which applies to every contract for the “. . . man- 
ufacture or furnishing of materials, supplies, articles, and equipment in 
any amount exceeding $10,000 . .. ,” though specifically excepting 
such purchases as are usually made in the open market.®? It. provides 
that all persons employed in the performance of the contract shall be 
paid not less than the prevailing minimum wage as determined by the 
Secretary of Labor; °* that overtime shall be paid for labor over eight 
hours a day or forty hours a week; that no child or convict labor shall be 
employed; and that no materials to be used shall be fabricated under 
unsanitary or dangerous conditions.** Any employer violating a stipu- 
lation is liable to the Government for civil damages, and the contract 
may be cancelled with further liability for any additional cost incurred 
by the Government in completing performance. Any such liability can 
be deducted from sums due.** The Secretary of Labor may disqualify 
any employer violating the Act from obtaining government contracts for 
a period of three years.°® The Act is administered by the Secretary of 
Labor and his determination that certain contracts are subject to the Act 
is final in cases of doubt.*? 


91 F.g.. 49 STAT. 1992 (1936), 46 U. S. C. § 1132 (Supp. 1939); 44 Stat. 787 
(1926), 10 U. S. C. §310(j) (1934). The government contract is also used to 
prevent any discrimination as to workers because of race, color, or national origin. 
Exec. Order No. 8802, June 25, 1941, 6 FED. REG. 3109. 

92 ag STAT. 2036 (1936), 41 U. S. C. $35 (Supp. 1939). Its application has 
been widely extended. E£.g., 52 STAT. 403 (1938), 34 U.S. C. $498k (Supp. 1939) 
(applied to naval construction contracts). See Gellhorn & Linfield, Administrative 
Adjudication of Contract Disputes: The Walsh-Healey Act (1939) 37 Micu. L. 
REV. 841. 

93 The authority of the Secretary of Labor to issue wage determinations has 
been sustained and the power to enforce them upheld. Perkins v. Lukens Steel Co., 
310 U. S. 113 (1940). Wage determinations do not apply unless made prior to the 
award. Circular Letter No. 194, Procurement Division, Treas. Dep’t, Dec. 3, 1936, 
2 C. C. H. War Serv. (1941) {1 27,103.11. Announcement of ensuing wage deter- 
minations will be made to bidders in advance. OPM Release No. PM 149, March 
11, 1941, 2 C. C. H. War Serv. (1941) { 27,804. For present wage determinations, 
alphabetically listed, see 2 C. C. H. War Serv. (1941) {] 27,601. 

94 This provision has been construed to apply to subcontractors. Statement of 
Administrator Walling, Division of Public Contracts, Dep’t of Labor, Jan. 14, 1941, 
2 C. C. H. War Serv. (1941) J 27,101.30. 

95 Lack of intent to violate the Act does not bar the penalties. In re Savada, 
Secretary of Labor Dec. No. 176, May 14, 1940, Prentice-Hall Nat. Def. Serv. 
(1941) {1 §0,007. 

96 A contractor so blacklisted may not obtain judicial review. Cf. Perkins v. 
Lukens Steel Co., 310 U. S. 113 (1940). 

97 Ops. Compt. GEN. No. B-18008 (July 8, 1941), 10 U. S. L. WEEK 2057. The 
Act applies to a manufacturer who arranges with the contracting dealer to produce 
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The Bacon-Davis Act °* applies to the employment of laborers and 
mechanics under contracts of the United States or the District of Co- 
lumbia for the construction, alteration, or repair of public buildings or 
works amounting to more than $2,000. Like the Walsh-Healey Act, it 
requires incorporation into the contract of stipulations as to the payment 
of a prevailing minimum wage, but it specifies that the stipulations must 
also be included in the contract of any subcontractor doing work on 
the site.°® A provision allowing the Government to terminate the con- 
tract for violation of a stipulation, and to hold the contractor for any 
added costs incurred in its fulfillment must be inserted. The Comptroller 
General is authorized to blacklist violators. Laborers and mechanics, 
moreover, are given a direct right to sue the contractor and his sureties 
for the difference between the wage received and the prevailing mini- 
mum; *°° a supplementary authority is given the Comptroller General 
to pay them from funds owing to the contractor for work performed. 
An interesting question arises as to the consequences of failure to in- 
clude in the contract the mandatory provisions of a statute like the 
Walsh-Healey Act, or the Bacon-Davis Act. When such a question 
arose because the parties believed that the contract was a supply con- 
tract and not subject to the Federal Eight Hour Law,’ the Comptrol- 
ler General ruled that since the contractor had not agreed to such stipu- 
lations, he was not subject to the penalties.’°? It has been indicated that 
although the contracting officer is without authority to negotiate such a 


and ship directly to the Government one or more items which the dealer has con- 
tracted to supply, but it does not apply to a manufacturer who ships directly to the 
dealer. Rulings and Interpretations No. 2, Division of Public Contracts, Dep’t of 
Labor, Sept. 29, 1939, Prentice-Hall Nat. Def. Serv. 1 13,079.4, 13,079.5. 

98 46 STAT. 1494 (1931), aS amended, 49 STAT. 1ro11 (1935), 40 U.S.C. § 276(a) 
(Supp. 1939). 

99 In the enforcement of this provision, subcontractors are required to file 
periodic affidavits as to the wages paid on defense work. Kick Back Regulations 
§ 2.1, 2 C. C. H. War Serv. (1941) {| 27,432.10. 

100 The fact that the laborer or mechanic agreed to or gave a release is no de- 
fense. United States ex ref. Johnson v. Morley Construction Co., 98 F.(2d) 781 (C. 
C. A. 2d, 1938). The contractor’s failure to pay the prevailing wage does not au- 
thorize a deduction from the contract price. Hood v. United States, go Ct. Cl. 258 
(1940). 

The Federal Kick Back Act, 48 Stat. 948, 40 U.S. C. §§ 276(b), (c) (1934), en- 
acted to effectuate the “‘ purpose of certain statutes concerning rates of pay for 
labor,” makes it a criminal offense to induce a person employed under a public work 
contract to give up any part of the compensation to which he is entitled under his 
contract of employment. The Act is miserably drafted, as is illustrated by United 
States v. Charlick, 26 F. Supp. 203 (E. D. Pa. 1939), and United States v. Goldner, 
11 F. Supp. 870 (E. D. Pa. 1935), which emasculate the policy of the Act by their 
construction of “‘ contract of employment.” The first decision points out that the 
contract meant was the one between the employee and his employer, and the second, 
taking the same approach, rigidly construed the Act because of its highly penal 
character, and held that the return of a part of a laborer’s wages to the contractor 
does not constitute a violation of the law when payment below the prevailing wage 
was stipulated in his contract. 

101 3% Stat. 137 (1912), 40 U.S. C. § 324 (1934), repealed, 54 Stat. 678 (1940). 

102 Ops. Compt. GEN. No. B-16920 (June 14, 1941), 2 C. C. H. War Serv. (1941) 
[| 27,807. 
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contract,°? and the Comptroller General need not credit the account of 
the disbursing officer for any payments, each case will be considered in 
the light of the equities involved.*** 


D. GAINING LABOR COOPERATION 


In attempting to maintain the efficiency of emergency production, 
procurement officials have been confronted with a serious labor prob- 
lem.*°> It has prompted sentiment in favor of anti-strike legislation; 
the Smith Bill,*°° recently passed by the House of Representatives, is 
one of several bills now pending in Congress designed either to prohibit 
strikes entirely or to make mandatory a “ cooling period ” which would 
allow sufficient time for an attempt to solve labor disputes without 
stoppage of production.*®’ Collective-bargaining agreements have 
tended to prevent interruptions in war production by outlawing strikes 
and lockouts and providing effective procedures for the adjustment 
of grievances.’°> The most notable recent effort, stimulated by OPM,’ 
has been the development of the so-called master agreements, which 
in the cases reported in the press have taken the form of understand- 
ings reached either between employers and unions,’!® or, when the 
Government was carrying on construction work through private con- 
tractors, between the Government and the unions.’*?_ Under these agree- 
ments, strikes and lockouts are prohibited during the emergency, and 
provision is made for the settlement of disputes. 


103 See Alliance Construction Co. v. United States, 79 Ct. Cl. 730, 735 (1934). 

104 Thus where the stipulations were omitted in the erroneous belief that nego- 
tiated contracts were not subject to the Walsh-Healey Act, it was ruled that, inas- 
much as most of the deliveries had been made and the only violation was a failure 
to keep records as required, the contractor would not be required to sign a formal 
Walsh-Healey contract, and credits would be allowed. Ops. Compt. GEN. No. 
B-16999 (June 30, 1941), 2 C. C. H. War Serv. (1941) {[ 27,811. 

105 The problem of reemployment of workers made jobless by curtailment of 
civilian production is a concern of the Labor Division of OPM. See Prentice-Hall 
Nat. Def. Serv. (1941) {| 1,113. For a discussion of this and other labor problems 
see TWENTIETH CENTURY FuNpD, LABOR AND NATIONAL DEFENSE (1941). 

106 H.R. 6149, 77th Cong., rst Sess. (1941). See N. Y. Times, Dec. 4, 1941, p. 1, 
col. 8, p. 22, col. 1. 

107 E.g., H. R. 1407, 77th Cong., rst Sess. (1941); H. R. 4223, 77th Cong., 1st 
Sess. (1941); H. R. 2850, 77th Cong., 1st Sess. (1941) ; H. R. 3489, 77th Cong., rst 
Sess. (1941); H. R. 4139, 77th Cong., rst Sess. (1941) ; H. R. 6066, 77th Cong., 1st 
Sess. (1941) ; H. R. 6137, 77th Cong., 1st Sess. (1941). See also S. 2054, 77th Cong., 
1st Sess. (1941) (labor disputes obstructing defense production cause for comman- 
deering). 

108 See, for example, the contracts between the Brewster Aeronautical Co. and 
the United Automobile Workers, and the Carnegie-Illinois Steel Corp. and the Steel 
Workers Organizing Committee. (1941) 8 LAB. REL. REP. 152, 225. 

109 The first of the master agreements was actually encouraged by the National 
Defense Advisory Commission, the predecessor of OPM. See the Metal Trades 
agreement, note 110 infra. 

110 See agreement between AFL Metal Trades Department and Pacific coast 
shipbuilders. (1941) 8 LaB. REL. REP. 269. 

111 See agreement between AFL Building and Construction Trades Department 
and various federal agencies. (1941) 8 Las. REL. Rep. 764; N. Y. Times, July 25, 
1941, p. 1, col. 2. 
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The flexible features of the cost-plus-a-fixed-fee contract or the lump- 
sum contract with escalator provisions afford an opportunity to lessen 
the hardships resulting from changed conditions which are the cause of 
many labor difficulties; but their very flexibility may cause the employer 
to be unduly liberal in granting wage increases, since ultimately the Gov- 
ernment may bear the burden."??_ The building-trades master agreement 
tends to eliminate this difficulty by providing that wage increases shall 
not be operative while a particular project is in progress as long as that 
period does not exceed one year, but fails to recognize that a sudden 
rise in prices is not unlikely in such a period. A provision, analogous to 
the escalator clauses, that a substantial rise in the cost of living will be 
ground for a wage revision may have some value. Nor is it improbable 
that union participation in the original contract negotiations would make 
for a more permanent and satisfactory wage schedule and give to the 
employees a sense of responsibility which their present status as another 
“cost” fails to provide. 

The declaration of war can be expected to alleviate labor difficulties 
temporarily, since labor and capital will both be more anxious to co- 
operate with the war program. Plans are underway as this Note goes 
to press for the formulation of a proposed basic war labor policy by 
representatives of labor and industry meeting in Washington on De- 
cember 17.'** While the objective is to be insistence on no-strike, no- 
lockout accord for the duration of the war, it seems clear that the diffi- 
culties are in many cases too deep-rooted for a mere declaration of policy 
to solve them. Common desire for victory will make the solution easier, 
but, in one form or another, labor problems can be expected to re-occur 
throughout the war. 


112 In the case of a lump-sum contract, however, the increase may not be so 
substantial as to cause it to be assumed by the Government. See supra p. 435. 
' 113 See N. Y. Times, Dec. 14, 1941, p. 50, col. 3. 
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II. PRIORITY CONTROL 


HE concrete objective of priority control is to enable each manu- 
facturer or supplier whose output is necessary to the war effort, 
to meet production schedules based on the Government’s military and 
diplomatic strategy. Ideally, a central control would determine, in the 
light of these needs and the productive capacity of the nation, exactly 
who should be producing what for delivery to whom at every moment. 
This result is unattainable without an all-embracing statistical picture 
of the economy’s productive capacity and an enormous administrative 
machine. The system of priority controls created in 1917-18 and 
today can fairly be regarded as a next best, a compromise with the obsta- 
cles presented by an economy unorganized for collective effort. 

The simplest form of priority control is an ad hoc direction by the 
Government to a producer to make delivery under one of his contracts or 
orders regardless of his other commitments. Such a direction may be 
addressed either to a prime contractor, or to subcontractors in his favor. 
In deciding when and to whom to issue these orders,''* primary reliance 
is placed on requests for help from individual producers. 

As the number of requests for priority help — and consequently the 
number of outstanding priority certificates — increases, it becomes nec- 
essary to give the producer who is faced with several orders, each of 
which is nominally entitled to priority, some rule for choosing between 
them on the basis of their relative military urgency. The administrative 
answer is a system of preference ratings granted to orders and contracts. 
Instead of entitling a particular order to absolute priority over all other 
orders, each certificate bears a symbol indicating its relative urgency,**° 
and the producer is expected, as between any two orders, to postpone de- 
livery of the one with the lower rating, but only to the extent necessary 
to fill the higher-rated order on its delivery date. This technique of pro- 
duction management makes no pretense to perfect scheduling according 
to a master production plan. The effectiveness of a preference-rating 
system depends on the individual producer’s ability and desire to find 
sources of supply in disorganized markets, to ask for priority help only 
when needed, but early enough to avoid production delays, and to plan 
his own production schedules in spite of continual new orders bearing 
ratings that will upset his contemplated delivery schedule. There will 
inevitably be many cases of stalled war production while the needed ma- 


114 The administrative order, when it becomes formalized, is the “ priority 
certificate,” a document addressed to a producer directing him to meet the delivery 
date of a named contract or order even though this requires delay or cancellation 
of deliveries to other customers. 

115 In the last war the scale of symbols was AA, A-1, A-2, etc., to A-10; B-1, 
B-2, etc. The present system is substantially the same although the A-x1 class is 
further subdivided from A-1-a through A-1-j. 
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terials lie elsewhere, idle in inventories or made into non-essentials. The 
most serious weakness of preference rating, however, is its failure to 
schedule production and delivery of basic raw materials such as the met- 
als. Because they are required for so many different sorts of military 
equipment, most or all of their production is eventually needed for de- 
fense. Customers secure more and higher preference ratings for their 
orders until each producer of basic materials is faced by so many high- 
rated orders that the value of even the highest rating has depreciated 
very seriously. A lower rating means that delivery is postponed in- 
definitely as new higher-rated orders pour in, although the lower-rated 
order may be for some less urgent but eventually supremely important 
need such as new freight cars to handle next year’s increase in traffic,’"° 
or a new power plant to run a group of projected defense factories.*?” 
Thus, when there is really not enough to fill all war needs in time, 
some other method must be used to schedule distribution. The method 
adopted is called allocation, whereby producers are told periodically to 
whom, when, and in what quantities their deliveries shall be made. Like 
preference rating, this basic technique takes many forms, some of which 
merely supplement the operations of the usual industrial markets already 
aided by preference ratings, others of which supplant the market com- 
pletely. This specific and flexible control, in contrast to a fixed hierarchy 
of preference ratings assigned to orders placed with a producer without 
regard to the number or the ratings of his previous orders, is highly suc- 
cessful if the mass of administrative detail can be handled with com- 
petence.*?® 


A. ADMINISTRATION 


(1) Preference Rating by the ANMB.— The administration of 
priority controls is still dominated by various types and methods of pref- 
erence rating, although allocation and rationing are gaining ground. The 
function of granting preference ratings is divided primarily between two 
agencies: 77° the Priorities Committee of the Army and Navy Munitions 
Board ?”° and the Priorities Division of the Office of Production Manage- 


116 See TrmeE, Aug. 10, 1941, p. 66. 

117 This “inflation” of priorities in the order books of basic raw materials 
producers is characteristic of priority administration. See N. Y. Times, Sept. 27, 
1941, p. 1, col. 1; Gano, A Srupy oF Prioriry (Army Industrial College, 1938) 113 
(mimeographed) (last war); SELECT COMMITTEE ON NATIONAL EXPENDITURES, 
Trento Report (1940) 7 (priority inflation in England during the last war). 

118 Because of the administrative problem involved, an emergency priorities 
administration is not likely to attempt this type of control except where the number 
of producers is small and the individual orders in the industry are customarily 
large in size and few in number. 

119 But see infra p. 464. 

120 See note 7 supra. One of the main purposes in setting up this board was 
to eliminate the disastrous inter-service procurement competition that characterized 
the last war. The favorite weapon in this competition was the use of priority 
orders by the individual procurement agencies against their prime contractors, with- 
out central coordination, and, of course, with disastrous results to industrial mobili- 
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ment. The former was first to get into operation, and on August 12, 1941, 
it announced the institution of a voluntary system of preference rating. 
This system, worked out in conjunction with the then functioning Na- 
tional Defense Advisory Commission,’*! was based largely on War De- 
partment studies for the now forgotten Industrial Mobilization Plans.12? 
The ANMB issues preference-rating certificates only against prime con- 
tractors and their subcontractors on down the line. It does not give pref- 
erence ratings to orders or contracts which cannot be shown essential to 
the completion of some prime contract.1?* It grants ratings only after 
application as to each separate contract for items which appear on the 
Critical List,’?* a list of finished war equipment — deemed to include 
any fabricated parts to be physically incorporated therein 17° — not nor- 
mally obtainable from civilian producers and of the scarce raw mate- 
rials essential to their production. The purpose and usual effect of the 
List is to confine the priority operations of the ANMB to producers 
largely or entirely engaged in defense work.!?° An order for items or 
materials not shown on the List cannot be rated by the ANMB no matter 
how necessary a rating is to get materials for the completion of a vital 
defense contract.1*7 


zation. See Gano, A Srupy or Priority (Army Industrial College, 1938) 16, 97 
(mimeographed). The ANMB’s present policy of assigning the plant of each 
prospective prime contractor as nearly as possible to a single procurement agency 
of the Army or Navy means that precedence disputes. between agencies arise only 
in comparatively rare cases. See supra p. 431; Committee Report on Problem 
No. 42, Priority Control (Army Industrial College, 1937) 24, Appendix 2, p. 5 
(typescript). 

121 In pre-OPM days, shortly after the President recreated the National De- 
fense Advisory Commission, the Office of Coordinator of Defense Purchases was 
set up by the President in the NDAC, and the Coordinator (Donald M. Nelson) was 
instructed “to investigate the necessity for and make recommendations to the 
President ” concerning priority for defense orders. See 5 Frp. REG. 2446 (1940). 
The ANMB was anxious to institute priority control on a compulsory basis, but 
this was discouraged by the NDAC, in part at least because of the limitations of 
statutory authority. See note 140 infra. 

122 See, e.g., Committee Report on Problem No. 42, Priority Control (Army 
Industrial College, 1937) 24, Appendix 2, pp. 3, 5 (typescript). 

123 See Division Administrative Order No. 1, ff 13, 18, OPM Release No. PM 
171, March 19, 1941, 2 C. C. H. War Serv. (1941) {ff 23,161-62 (instructions issued 
to army and navy supply officers by the Priorities Division of OPM). The ANMB 
preference-rating system is aimed only at directly expediting prime contracts and is 
not concerned with indirect causes of delay. 

124 This list is published in 2 C. C. H. War Serv. (1941) { 23,181. 

125 This provision was added on March 17 by an amendment to the Critical 
List including “all fabricated, mechanical, or electrical component parts necessary 
for the completion, maintenance, or mechanical operation [of listed items], includ- 
ing spare parts and extras, excluding raw materials unless specifically included in 
the list.” The purpose of these changes was to permit ratings for cases like that 
of the producer of airplane machine-guns who was having difficulty getting de- 
liveries of the electrical firing mechanism of the guns, which were themselves spe- 
cifically on the list. See Martin, Administration of Priorities (1941) 19 Harv. Bus. 
REV. 419, 420. 

126 See Priorities Division press conference, Aug. 26, 1941, 2 R. I. A. Business 
& Defense Coordinator (1941) J R554. , 

127 See Division Administrative Regulation No. 1, {ff 11(c), 13(b)(1), OPM 
Release No. PM 171, March 19, 1941, 2 C. C. H. War Serv. (1941) {ff 23,161-62. 
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Application of ratings to particular contracts is handled on a geo- 
graphically decentralized basis. Local contracting officers of the various 
procurement districts '** are authorized to grant ratings running against 
prime contractors and subcontractors at every level '?® within the limits 
referred to above. In granting or refusing ratings, the local army and 
navy contracting officers are supposed to follow the Priorities Direc- 
tive,'°° made up and revised by the Priorities Committee of the ANMB 
and the Priorities Division of OPM, which prescribes the rating to be as- 
signed to all contractors. This decentralized method of administration 
gives producers quick action on their applications for preference-rating 
certificates. A large number of such certificates have been issued.1*+ 
But there have been complaints that high-rated extensions have been al- 
lowed by the local officers without sufficient examination of the actual 
need of the requesting producer or in disregard of the Priorities Direc- 
tive, thereby hastening the arrival of priority inflation in scarce basic 
materials.'*? 

Although the ANMB was at first virtually independent of the civilian 
emergency administration, centralization in civilians of ultimate control 
over all priorities is now an accomplished fact.1*? But there has been 
no real interference with the operation of the ANMB preference-rating 
system,'** and it has even been increased by many additions to the Criti- 
cal List and by permitting the ANMB to extend ratings beyond the first 
subcontract, which was not allowed by the terms of the original arrange- 
ment between the ANMB and the NDAC."*> Furthermore, the rating of 


128 See supra p. 430. 

129 Granting a preference rating to a subcontract or a sub-subcontract is called 
“ extending ” and “ re-extending ” the rating of the prime contract. 

130 The Priorities Directive is not published. It lists groups of finished war 
products and their components, called ‘‘ procurement objectives,” and indicates 
the appropriate rating for orders and contracts within each group. 

131 From August 12, 1940 to July 28, 1941, army and navy contracting officers 
issued certificates and extensions for over 300,000 individual orders and contracts. 
See OPM Release No. PM 791, July 28, 1941. 

_ 1382 See Martin, The Present Status of Priorities (1941) 19 Harv. Bus. REv. 
271, 277. The ANMB found it necessary to set up a compliance section to ensure 
obedience by the local officers to its Directives. 

133 Qn October 21, 1940, the President delegated to Donald M. Nelson, the 
newly created Priorities Administrator of NDAC, all power under the then un- 
amended Priorities Act, 54 Stat. 676 (1940) 8 2(a). Exec. Order No. 8572, 5 Fen. 
REG. 4199 (1940). This order was revoked by Executive Order No. 8629, Jan. 7, 
1941, which created OPM and delegated these powers toit. 6 FED. REG. 191 (1941). 

134 See Martin, Administration of Priorities (1941) 19 Harv. Bus. REv. 4109. 

135 This limitation originally had been placed on the ANMB and service con- 
tracting officers in order to avoid any possible conflict with the industry-wide 
priority controls which the NDAC was contemplating for scarce basic materials. 
See infra pp. 452-54. But, while the decentralized procedure of the ANMB per- 
mitted handling of most applications for a rating within a few days, the Priorities 
Division’s technique was at this stage so undeveloped that it often took as long as 
a month to get back the certificate. Accordingly, it was decided that delay was 
worse than possible conflicts, and the ANMB was allowed to re-extend ratings as 
far back as it wished within the limits of its system. See A Guidebook to Priorities, 
BUSINESS WEEK, Sept. 20, 1941, pp. 43, 48. 
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prime contracts of certain other agencies *°* and of those placed by Can- 
ada and Great Britain **’ is also in the hands of the ANMB, as are ex- 
tensions of ratings from these prime contracts, provided, of course, that 
the subject matter of the contract is on the Critical List. The actual 
supervision which the Priorities Division exercises over the ANMB 
within the limits of the latter’s operations under the Critical List is 
very small. Although the ANMB must now use official forms of the 
Priorities Division for every rating and extension certificate it issues,1®® 
and although a copy must be sent to the Division to be checked — since 
every rating given is legally subject to the condition subsequent of dis- 
approval by the Division *** — in practice the Division supplies the 
ANMB and the local officers with large numbers of signed blank certifi- 
cates and makes no check on the propriety of each issuance. 

(2) Preference Rating by OPM. — Although priority control by OPM 
has developed far beyond simply granting preference ratings to individ- 
ual contracts on separate applications, this elementary method is also 
used.**° Since the rating of many contracts can best be handled on their 
individual merits, this technique supplies an indispensable element of 
administrative flexibility.1* 

In industries producing finished war materials or essential industrial 


136 Viz., the Coast Guard, Maritime Commission, Coast and Geodetic Survey, 
Panama Canal, and the National Advisory Committee on Aeronautics. These 
bodies make application for certificates running against their prime contractors on 
Form PD-4. See 2 C. C. H. War Serv. (1941) {1 23,325. By a curious fiction, a 
merchant shipowner is identified with the Maritime Commission and can apply 
for ratings on Form PD-4 for. orders, materials, and equipment needed to operate 
the ship. 

137 These are not Lend-Lease contracts, but direct purchases by the English and 
Canadian governments from American producers. Lend-Lease materials are pur- 
chased through procurement channels of the Army, the Treasury, and the Depart- 
ment of Agriculture. Cf. infra p. 502, and note 458 infra. Application for certifi- 
cates by these governments is made to the ANMB on Form PD-s5s. See 2 C. C. H. 
War Serv. (1941) {] 23,326. 

1388 The ANMB certificate is Priorities Form No. PD-3. 2 C. C. H. War Serv. 
(1941) { 23,324. Before the issue of the priority instructions, the ANMB was 
using its own forms. See Martin, Administration of Priorities (1941) 19 Harv. Bus. 
REV. 419, 420. 

139 Since August 28, 1941, OPM has in turn been subject to the Supply Priorities 
and Allocations Board (SPAB), the superior policy-making body for priority con- 
trol created by Exec. Order No. 8875. 6 FED. REG. 4483 (1941). 

140 It was instituted in October, 1940, by the NDAC’s Priorities Administrator 
and Board when created. These ratings were not compulsory against others than 
prime contractors until Priorities Regulation No. 2, OPM Release No. PM 1123, 
‘Sept. 10, 1941, 6 Fep. REG. 4684 (1941). Applications for individual ratings by pri- 
vate persons are made direct to the Priorities Director on Priorities Application Form 
No. PD-1, which supplants the older form used by the NDAC. 2 C. C. H. War 
Serv. (1941) {[ 23,321. This form, when stamped with a rating, is returned to the 
applicant and serves as his preference certificate. See Priorities Regulation No. 2, 
§ 944.22, OPM Release No. PM 1123, Sept. 10, 1941, 6 FED. REG. 4684 (1941). 
There is no provision for extending these ratings. 

141 When an application is received, it is routed to the offices of the Chiefs of the 
Industrial Branches of OPM concerned. It is checked to see if a rating is necessary 
or desirable and, guided by general policies and specific directions from SPAB, OPM, 
and the Priorities Director, a rating is determined. This is returned to the Director’s 
office in the form of a recommendation attached to the application, which, if ap- 
proved, is there stamped with the rating and forwarded to the applicant. See Cir- 
cular No. 2, OPM Release No. PM 171, March 19, 1941, 2 C. C. H. War Serv. 
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equipment the components of which, drawn from many sources, are un- 
obtainable without preference ratings, the requirement of separate ap- 
plications for each contract is impossibly slow and cumbersome both for 
the producer and for the priorities administration.1*2 To solve this 
widespread problem, the Priorities Division has developed the ‘“ P Or- 
der ” or blanket preference-rating order. A typical order grants some 
degree of “ A ” rating to all the producers of a particular item of finished 
war equipment or industrial equipment essential to war production, 
which the producers can apply as and when needed to get prompt deliv- 
eries under their contracts with suppliers for materials used in producing 
the war equipment.’** The supplier to whose order the producer has 
applied a rating may extend it, that is he may use it against his own 


(1941) {1 23,414, as modified by OPM Administrative Order No. 29, Nov. 7, 1941, 
10 U.S. L. WEEK 2291. Before Nelson’s appointment as Priorities Director to suc- 
ceed Stettinius, a more cumbersome method of handling applications for individual 
ratings caused serious delay. Nelson has promised that the new method of stamp- 
ing the application, which eliminates much unnecessary paper work, will make it pos- 
sible for the applicant to get his certificate or refusal within 48 hours of receipt of 
the application, See 2 DEFENSE, No. 37 (1941) 3. In the last war, applications for 
individual certificates were not handled primarily by the Commodity Sections, 
which were the counterparts of OPM?’s Industrial Branches, but by a separate 
administrative agency, called the Priorities Committee, within the Priorities Division 
of the WIB. Its procedure was considerably more complicated than that of today. 
See Gano, A Stupy or Priority (Army Industrial College, 1938) 135-38, Appen- 
dix C, Exhibit No. 1 (mimeographed). 

142 During the last war the volume of demands for individual contract ratings 
became so great that it was necessary to substitute automatic rating, simply to re- 
lieve the overburdened Priorities Committee. See Priorities Circular No. 4, July 1, 
1918, in Gano, A Stupy oF Priority (Army Industrial College, 1938} Appendix A, 
Exhibit No. 14 (mimeographed). 

143 See, e.g., General Preference Rating Order No. P-7, granting ratings ranging 
from A-1-a to A-1-c to builders of merchant ships to apply to their contracts for 
certain materials and tools required for shipbuilding. OPM Release No. PM 5352, 
June 12, 1941, 6 Feb. Rec. 2875 (1941). When the article is adapted to other pur- 
poses than ultimate production of war equipment, the P Order usually limits the 
use of the rating to orders for supplies to be used in war-equipment production. 
See, ¢.g., Preference Rating Order No. P-31, OPM Release, Sept. 1941, 2 C. C. H. 
War Serv. (1941) {| 23,525. The earlier P Orders made a condition precedent to 
a producer’s or any supplier’s or sub-supplier’s right to use the rating, the execu- 
tion and forwarding to the Priorities Division of a statement at the end of a copy 
of the full order that he “ agrees to all of its terms,” and “ that he is entitled to 
apply the preference rating assigned by the foregoing order in accordance with its 
terms,” or simply that “the undersigned acknowledges receipt of the above order 
and agrees to comply with and fulfill all its terms, conditions, and requirements.” 
To the extent that such a signature amounts to a representation of present fact or 
intention, it serves to bring the signatory within § 35 of the Criminal Code. See 
infra pp. 466-67. It is also of possible value in providing another theory on which 
equitable enforcement can be granted. See infra p. 468. This requirement, which 
was originated before the Vinson Act to give a means of getting court action against 
abuse of the rating privilege, is now being abandoned in favor of a simple endorse- 
ment made on each order to which the producer applies the rating to the effect 
that such application is within the terms of the P Order. Compare Preference 
Rating Order No. P-12, OPM Release No. PM 634, June 28, 1941, 6 Fep. Rec. 3178 
(1941), with Preference Rating Order No. P-68, OPM Release No. PM 1479, Oct. 
3I, 1941. Some of the earliest P Orders during the voluntary period even required 
the counter-signature of the local army or navy contracting officer for each 
extension. E.g., Preference Rating Order No. P-3, OPM Release No. PM 336, 
April 29, 1941, 2 C. C. H. War Serv. (1941) {1 23,428; Preference Rating Order 
No. P-5-a, OPM Release No. PM 826, July 30, 1941, 6 Fep. Rec. 3799 (1941). 
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sources of supply for items, provided they are needed to fill the produc- 
er’s order. Preference rating and shortages of basic materials have seri- 
ously interfered with the ability of manufacturers to purchase materials 
for repairs essential to keep machines running. To avoid serious perma- 
nent injury to the nation’s real capital, another type of P Order grants 
to nearly all business and charitable institutions, with retailers the prin- 
cipal exception, the privilege of applying an A-1o rating to orders for 
repairs and operating supplies such as fuel and lubricants.1** At the 
other extreme is the project P Order, granting to a particular builder an 
appropriate rating which he may apply to his orders for specified materi- 
als to be used in a single defense construction project, such as erection 
of a new plant.1* 

The multiplication of preference ratings which results from these lib- 
eral P Orders, with consequent hastening of priority inflation in the basic 
materials and priority unemployment in civilian industries where no sub- 
stitutes for these materials are available, has produced new attempts to 
limit the use of such ratings. Thus many recent P Orders are issued only 
to individual producers *** or have shorter time limits,1*7 and a new type 
of “ quota” P Order has been developed.**® An order of this type, 
which is granted only to an individual producer, limits his right to use 
the rating to a specified bill of goods entering into the production of 
named defense products, thus establishing a form of control so specific 
as to approach allocation.**® The materials quota is established quar- 
terly on application and report by the producer.*° A similar purpose 
has motivated a change in the language of P Orders. Earlier orders 
permitted the producer and suppliers to use the rating for deliveries of | 
anything “entering directly or indirectly at any stage of production 
into the producer’s product,” **1 but more recent ones permit the pro- 
ducer to apply the rating only to deliveries “‘ necessary for the produc- 
tion ” of his defense products, and the suppliers to whom the rating is 


144 Preference Rating Order No. P-22, OPM Release No. PM 1382, Oct. 16, 
1941, 6 FED. REG. 5332 (1941). 

145 Preference Rating Order No. P-19, OPM Release No. PM 793, July 25, 
1941, 6 FED. REG. 3592 (1941). | 

146 Fg. Preference Rating Order No. P-78, OPM Release No. PM 1540, Nov. 
10, 1941, 2 C. C. H. War Serv. (1941) {1 23,594; Preference Rating Order No. P-72, 
OPM Release No. PM 1540, Nov. 10, 1941, 2 C. C. H. War Serv. (1941) { 23,593. 

147 F.g., Supplementary Order No. P-6-a, OPM Release No. PM 772, 6 Fen. 
REG. 5486 (1941). 

148 Fg., Preference Rating Orders Nos. P-51, P-55, and P-75. See Priorities 
Division press conference, Aug. 26, 1941, 2 R. I. A. Business & Defense Coordinator 
(1941) {| R643. 

149 The quota of each material is checked by the OPM Industry Branches re- 
spectively concerned before the order is issued. 

150 This report is made on a form such as Form PD-82. 

151 E.g., General Preference Order No. P-5, OPM Release, May 28, 1941, 6 FEp. 
REG. 2769 (1941). This particular limitation was easily abused. One airplane pro- 
ducer thought that it permitted applying a rating to a go¢ order for pipe cleaners, and 
another used it to rate an order for 24 copies of How to Win Friends and Influence 
People. See Priorities Division press conference, Aug. 26, 1941, 2 R. I. A. Business 
& Defense Coordinator (1941) | R643. 
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extended may use it only for deliveries of items which will eventually 
be “ physically incorporated ” into the producer’s defense products.1*" 
On the other hand, in the most usual sort of P Order — one granted to 
a group of producers — it has often been found necessary to drop re- 
strictions which appeared in many of the earlier orders limiting applica- 
tion of the rating to a list of specific items, or to items on the Critical 
List, because shortages would often develop in other items, and inability 
to apply the rating to them would hold up production and nullify the 
value of the rating privilege.1*° 

The preference-rating techniques described so far, with an occasional 
exception among the individual order ratings by the Priorities Division, 
have an important common element. In order for A to get a rating for 
his order placed with B, A must show or represent, under pain of crim- 
inal penalties for falsehood, that all the materials he will get from B 
will be used in filling a particular defense order which he has received 
from C. No doubt this general type of limitation is necessary to restrict 
the use of preference ratings to speeding deliveries on contracts which 
are clearly necessary to the ultimate production of military and other 
essential equipment. But many manufacturers, while they can tell 
pretty closely what proportion of their purchases of various supplies 
will eventually be used in filling defense orders, are unable truthfully 
to demonstrate or represent that any particular supplies order is needed 
to fill any particular defense order, and are therefore unable to have 
priority help.t*+ As a partial answer to their need for blanket prefer- 
ence ratings, the Defense Supplies Rating Plan was introduced on an 
experimental basis.1°° It gives manufacturers for whom this problem 
is most acute the right to apply an A-1o rating to the proportion of 
their materials purchases that the dollar volume of their defense busi- 
ness bears to their total business.1°® The manufacturers’ suppliers may 

152 F.g., Preference Rating Order No. P-53, OPM Release No. PM 1166, Sept. 
16, 1941, 2 C. C. H. War Serv. (1941) {1 25,526. Compare General Preference Order 


No. P-5, OPM Release, May 28, 1941, 6 Fep. REG. 2769 (1941), with Preference 
Rating Order No. P-5-b, OPM Release No. PM 1457, Oct. 29, 1941, 6 Feb. Rec. 

I (1941). 
$8 o53 ene Preference Rating Order No. P-8, OPM Release No. PM 5735, 
June 19, 1941, 6 Fep. REG. 3009 (1941), with Preference Rating Order No. P-25-e, 
OPM Release No. PM 13509, Oct. 14, 1941, 2 C. C. H. War Serv. (1941) {] 23,557. 

164 For example, a manufacturer whose orders for indispensable materials, if 
limited to amounts traceable to particular defense orders, would be for such small 
quantities as to be commercially unobtainable as separate orders; or a manufac- 
turer who must produce a large number of different items for stock in order to be 
able to make sales “ off the shelf”? and who thus cannot trace any order for mate- 
rials at the time he places it to any particular defense sale; or a jobber who must 
keep large numbers of items in stock without being able to tell in advance of sales 
the destination of any particular items; or a manufacturer who has depleted his 
inventory below a working minimum and needs it replenished, but who cannot 
guarantee what particular supplies will find their way into his defense production. 
See Martin, Administration of Priorities (1941) 19 Harv. Bus. Rev. 419, 424; Pri- 
orities Division press conference, Aug. 26, 1941, 2 R. I. A. Business & Defense Co- 

rdinator (1941) {| R578. 

° 38 OPM Release No. PM 402, May 19, 1941, 6 Fep. Rec. 2716 (1941). 

156 This proportion is determined by the Priorities Division from quarterly re- 
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extend the A-1o rating against their suppliers for materials required to 
make rated deliveries to the manufacturer. 

The general method of allowing a producer to use a rating for the 
proportion of his materials purchases which will finally be used for de- 
fense or essential civilian products will soon be greatly extended by the 
Production Requirements Plan which goes into effect in January, 
1942.'°* Before this plan, the only source of preference ratings avail- 
able to producers who were not under a P Order or the Defense Supplies 
Rating Plan was the individual contract rating or the extension of a P 
Order rating. Since a producer cannot be sure of obtaining either, he 
cannot schedule his production much in advance if his supplies are un- 
obtainable without preference ratings. The new plan will solve this 
problem and that previously met by the Defense Supplies Rating Plan 
by granting him the right to use an appropriate rating for the proportion 
of his orders for supplies which are deemed, on the basis of detailed 
quarterly reports, to be destined for defense or essential civilian use. 
These ratings can be extended by the suppliers to obtain materials which 
are to be physically incorporated in the supplies for the producer. 

The weakness of blanket preference rating is that, while it solves 
rather well the type of supply problem at which it is aimed, the Prior- 
ities Division has great difficulty, even with the aid of periodic reports 
from producers,’** in ascertaining and checking inflation of priorities 
in the order books of producers of the scarce basic materials.°° Blanket 
preference rating will of course be continued and extended to help war 
producers assemble their supplies from the numerous sources not afflicted 
with priority inflation; but allocation controls will tend to supplant pref- 
erence rating as a method of distributing the scarce basic materials when- 
ever it is administratively feasible. 

A step toward allocation of a basic material is taken when the Prior- 
ities Division subjects producers of the material to what is called manda- 
tory industry-wide priority control under a General Preference or “ M 
Order.” **° This order is addressed not to the users but to the producers 


ports. A check on the manufacturer’s classification of his sales is provided by 
quarterly reports from all the “ defense customers” named by the manufacturer, 
showing to what extent their purchases were really required to fill “ defense orders ” 
which the customer was filling. These reports are made on Forms Nos. PD-25¢ 
(manufacturer’s) and PD-25d (customer’s). See 2 C. C. H. War Serv. (1941) 
f 23,348. 

The Defense Supplies Rating Plan has an additional advantage in that it pro- 
vides a strong incentive for a manufacturer who uses it to increase the propor- 
tion of his defense sales. Cf, 2 R. I. A. Business & Defense Coordinator (1941) 
f R577. 

157 OPM Release No. PM 1635, Dec. 3, 1941. 

158 This is a very common requirement in P Orders. When such a provision 
would result in too many reports to handle administratively, the P Order may 
require simply that accurate records of use of ratings be kept open for inspection. 
See, ¢.g., Preference Rating Order No. P-22, as amended, OPM Releases Nos. PM 
1382, Oct. 21, 1941, and PM 1539, Nov. 10, 1941, 6 Fep. REG. 5332 (1941). 

159 See supra p. 445. 

160 “Me” for ‘“ Material.” Cf. Priorities Division press conference, Aug. 26, 
1941, 2 R. I. A. Business & Defense Coordinator (1941) { R606. 
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of the material, and thus gets at the heart of the shortage. The purpose 
of such control is simply to assure that orders for the material placed 
by persons producing for defense or essential civilian needs will always 
be filled in preference to other orders regardless of whether the pro- 
ducer placing the order has himself obtained a preference rating for 
his order.1*! Thus M Orders commonly provide that all defense or- 
ders not otherwise rated for the material are to be considered as bear- 
ing an A-1o rating.‘®? A more drastic provision, used where the ex- 
pected military demand will absorb all or nearly all the supply of the 
material, forbids any shipment except under orders which are rated, 
either by the customer or because they are defense orders to which the 
M Order automatically grants an A-r1o rating.’®* 

(3) Allocation. — Allocation has already made considerable inroads 
into the preference-rating technique.’** Its simplest form is represented 


161 When the scarce material has a number of uses, for some of which there are 
available substitutes, provision should be made to the extent compatible with de- 
fense for some preference of the uses for which there are no substitute materials; for 
otherwise the M Order may handicap unnecessarily non-essential buyers for whose 
need there is no substitute by directing all the material to defense and essential users, 
some of whom could as well use a substitute. Cf. General Preference Order No. 
M-36, OPM Release No. PM 1060, Aug. 30, 1941, as amended, OPM Release No. 
T 12, Oct. 13, 1941, 6 FED. REG. 4534 (1941). 

162 This provision appears in nearly all M Orders. See, e.g., General Prefer- 
ence Order No. M-29, OPM Release No. PM 1061, Sept. 25, 1941, 6 FrEp. REc. 
4521 (1941) (tungsten). This sort of M Order leaves producers free to distribute 
any civilian residue as they please. But cf. notes 163, 187 infra. If the customer 
himself had obtained a rating higher than that granted to his type of order for the 
material by the M Order, the higher rating would control. It is probable that in the 
near future, to accord with the increasing emphasis on prevention of priority infla- 
tion, the lower rating will be made controlling. Cf. Production Requirements Plan, 
OPM Release No. PM 1635, Dec. 3, 1941. 

163 Supplementary Order No. M-1-c, OPM Release No. PM 539, June 11, 1941, 
6 Fev. Rec. 2854 (1941) (aluminum scrap). A recent amendment of the mag- 
nesium M Order prohibits any delivery except under orders bearing a rating of A-1-j 
or higher. General Preference Order No. M-2-b, OPM Release No. PM 1564, Nov. 
14, 1941, 6 Fep. REG. 5806 (1941), 10 U. S. L. WrEExK 2306. When this sort of 
provision is enforced, any residue which remains for civilian use cannot be distrib- 
uted without a preference rating or an allocation order. 

164 An interesting semi-allocation technique is used in the distribution of certain 
types of machine tools, widespread demand for which puts them in a class with the 
scarce basic materials in that virtually all production is absorbed by producers of 
war equipment. General Preference Order No. E-1 (“E” for “ Equipment”), 
Supp. No. 1, allows production and delivery schedules for tools to be established by 
the preference ratings of the orders received, but freezes the schedules by monthly 
periods to prevent their disruption by the arrival of later higher-rated orders, thus 
effecting monthly allocations and avoiding some of the results of priority inflation. 
OPM Release No. PM 683, July 8, 1941, 2 C. C. H. War Serv. (1941) {| 23,460. 
Preventing disruption of production schedules is particularly important in the 
machine-tool industry where so much of production is to the specifications of a 
single order. Since machine tools are a complex finished product as well as a scarce 
“ basic material,” their makers have also been granted the privilege of a P Order. 
General Preference Order No. P-11-a, OPM Release No. PM 1259, Sept. 30, 1941, 
2 C. C. H. War Serv. (1941) 23,543; see A Guidebook to Priorities, BUSINESS 
WEEK, Sept. 20, 1941, pp. 43, 46-47. 

The actual administration of some M Orders which, on their face do not provide 
for allocation but seem to rely on preference ratings for distribution, makes them 
operate like real allocation. Thus under the Aluminum Order, although the Order 
does not provide for it, the Aluminum Company of America sends in every month 
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by the General Steel Preference Delivery Order,'** which provided that a 
customer unable to place an order for delivery at a date which would 
meet his needs, because of previous equal- or higher-rated orders, could 
apply to the Priorities Division requesting that some producer of the 
materials be ordered to allocate to him his requirements on time re- 
gardless of the other rated orders.1** Another method used to secure 
a relatively small amount of the scarce material to meet unexpected 
requirements is the pool. The Priorities Division instructs each pro- 
ducer to set aside each month a percentage of his monthly production 
from which the Priorities Division may allocate to users.1®’ The rest 
of each producer’s output can then be distributed according to prefer- 
ence ratings. This reserve-pool method can be applied where more 
throughgoing allocation would not be administratively feasible. Some 
basic materials, however, are distributed almost entirely by alloca- 
tion.*°* Each producer is required to send in each month to his In- 
dustrial Branch an estimate of his production and a list of his prospective 
shipments for the following month. The Industrial Branch also receives 
from all would-be customers of each producer a statement of the orders 
they have placed and of their requirements for the next month. It then 
matches total requirements against total available production, and re- 
turns to each producer his list of prospective shipments, cancelling some 
and adding others. Any unallocated residue may then be shipped ac- 
cording to preference ratings.‘® Other allocation orders not only dis- 


its proposed delivery schedule made up of the higher-rated orders it has received. 
The Aluminum Branch of OPM then compares this with reports of customers’ needs, 
and may order the company to make no shipments on orders below a certain rating, 
and may eliminate certain high-rated orders which are thought to be incorrectly rated. 

165 OPM Release No. PM 486, May 31, 1941, 2 C. C. H. War Serv. (1941) 
| 23,436. This order has been revoked because steel and pig iron have been placed 
under industry-wide control. See General Preference Order No. M-21, OPM Re- 
lease No. PM goog, Aug. 10, 1941, as amended, 6 Fen. REG. 4730 (1941). Pig iron is 
now distributed almost entirely by allocation. General Preference Order No. M-17, 
OPM Release No. PM 845, Aug. 1, 1941, 6 Fep. REG. 3920 (1941), as amended by 
OPM Release No. T 9, Oct. 14, 1941, 6 FED. REG. 5254 (1941). And steel is due for 
a similar treatment. See SPAB Announcement, 10 U. S. L. WEEK 2274 (Oct. 31, 
1941); N. Y. Times, Nov. 7, 1941, p. 35, col. 1. See note 169 infra. 

166 All preference ratings are issued subject to being temporarily or permanently 
set aside by allocations. See Priorities Regulation No. 1, § 944.10, OPM Release 
No. PM 1022, Aug. 28, 1941, 6 FED. REG. 4489 (1941); ANMB Critical List, 
2 C. C. H. War Serv. (1941) ff 23,181. 

167 The first use of this technique was in zinc. See OPM Release No. PM 135, 
March 7, 1941, 2 C. C. H. War Serv. (1941) { 23,408. 

168 E.g., General Preference Order No. M-17, OPM Release No. 845, Aug. 1, 1941, 
6 Fep. REG. 3920 (1941), as amended by OPM Release No. T 9, Oct. 14, 1941, 6 FED. 
REG. 5254 (1941) (pig iron) ; General Preference Order No. M-9-a, OPM Release 
No. PM 859, Aug. 2, 1941, 6 FED. REG. 3889 (1941) (refined copper) ; General Prefer- 
ence Order No. M-4, OPM Release No. PM 221, April 1, 1941, 6 Fep. Rec. 1719 
(1941) (neoprene, a synthetic rubber made by Dupont). The pig-iron order is par- 
ticularly interesting because it also provides for allocation from a reserve pool. 

169 This means, however, that a pig-iron producer, for example, may ship only 
to customers whose orders were not cancelled by the Priorities Division. Steel plates 
were the first product for which all shipments other than allocated ones were for- 
bidden. See General Allocation Order No. 1, OPM Release, Dec. 1, 1941, 6 FED. REG. 
6144 (1941). 
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tribute the scarce material but regulate production methods in order 
to have it in the form required by customers in defense production.*”° 

The serious shortage of shipping space for export of war supplies, 
import of critical and strategic materials, and vital coastwise freight, 
has resulted in complete allocation of space and control of the move- 
ments of merchant shipping. Although sole legal authority to make 
and enforce allocations of cargo space in particular ships and control 
merchant-shipping movements is now in the Maritime Commission,‘”+ 
the Priorities Division Shipping Branch, with the aid of an advisory 
committee of interested government agencies, plays an important ad- 
ministrative role by clearing all requests for shipping space from gov- 
ernment agencies which have some interest in import, export, or coast- 
wise traffic of materials, and transmitting to the Maritime Commission 
its recommendations. 

(4) Inventory Control. — One of the most important causes of short- 
age of scarce materials has been the widespread accumulation by pro- 
ducers of very large inventories of materials. Although to a business- 
man, perhaps for the first time in his career faced with a situation in 
which materials are simply not available at any price, accumulation of 
inventories of materials may seem wise business policy, it is extremely 
harmful to war production as a whole, for it means that the inevi- 
table pressure on producers of scarce materials is increased by buying 
ahead, and large quantities of these vital materials lie idle in the ware- 
houses of some producers while others are unable to obtain enough to 
meet their defense commitments. | 

So far, inventory control has been largely aimed at preventing ac- 
cumulation of inventories beyond the size technologically necessary for 
efficient production, although some efforts have been made to deplete 
existing oversize inventories by general regulations forbidding use of 
preference ratings to get materials if the orders could be filled out of 
inventory without reducing it below the operating minimum, and 
one M Order provides for allocation of excess inventories.‘’? Until 

170 See, e.g., General Preference Order No. M-12, OPM Release No. PM 979, 
Aug. 20, 1941, 6 Fep. REG. 4212 (1941) (cotton linters) ; General Preference Order 
No. M-10, OPM Release No. PM 531, June 9, 1941, 6 FED. REG. 2838 (1941) (poly- 
vinyl chloride, a plastic used as sheathing for warships’ electric cables) ; General 
Preference Order No. M-22, OPM Release No. PM 803, July 26, 1941, as amended, 
OPM Release No. PM 856, Aug. 12, 1941, 6 FED. REG. 4046 (1941) (raw silk). For 
several further amendments see 2 C. C. H. War Serv. (1941) { 23,474. 

171 See infra p. 464. 

172 General Preference Order No. M-40, OPM Release No. T 16, Oct. 16, 1941, 
6 Fep. REG. 5291 (1941) (sperm oil); see zwfra p. 473. Industrial inventories of 
certain scarce metals were recently surveyed for OPM by the Census Bureau. Other 
check-ups are being made by Priorities Division field representatives. See BUSINESS 
WEEK, Oct. 4, 1941, p. 16. When excessive inventories are found, the owners may 
be ordered to allocate them to others, or they may simply be requisitioned. The 
powers under the Property Requisitioning Act, Pub. L. No. 274, 77th Cong., 1st 
Sess. (Oct. 16, 1941), have been delegated to OPM. Exec. Order No. 8942, Nov. 22, 
1941, 6 Fep. REG. 5909 (1941). Some inventories of tin plate have already been 
seized under this authority. See N. Y. Times, Nov. 28, 1941, p. 35, col. 1. SPAB 
has recently issued regulations as to procedure for requisitioning, and OPM has set 


up an Inventory Requisitioning Section within the Priorities Division. OPM Re- 
lease No. PM 1739, Dec. 9, 1941. 
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recently, preference ratings could not legally be used even to replenish 
inventories reduced below a working minimum by the filling of war 
orders.‘7? But there are indications that future P Orders will permit 
such a use.’7* Priorities Regulation No. 1 contains a general prohibition 
against accepting or knowingly making any delivery which will increase 
the customer’s inventory above the quantity necessary to meet deliveries 
of his products ‘“‘ on the basis of the customer’s usual method and rate 
of operation.” *** More specific inventory controls are imposed on 
particular materials..’° Of particular interest is the recent P Order 
governing materials necessary for repairs and “ operating supplies.” 277 
Since this order applies to such a large number of persons and contracts, 
any subsequent check of the use made of the rating privilege is really 
impossible, and it was thought necessary to apply strict controls in 
order to prevent use of the ratings to accumulate inventories.” 

Effective prevention of accumulation of inventories of a material is 
possible if that material is distributed entirely or almost entirely by 
allocation, since the Priorities Division can require periodic reports of 
production and inventory from each customer who received allocations, 
and check them against allocations he has received. This makes ac- 
cumulation of inventories easy to detect,‘”® and allocations to such 
customers can be correspondingly diminished. Even without allocation, 
such a reporting system permits close watch on the sizes of customers’ 
inventories.1®° Similarly, ‘“ quota’ P Orders effectively prevent use of 
preference ratings to build up inventories. 

(5) Rationing of Civilian Industry. — Distribution of the residues 
of scarce materials among competing civilian industrial users,1® is ac- 


173 Priorities Regulation No. 1, § 944.14. See infra p. 473 and note 280 infra. 

174 See, e.g., Preference Rating Orders Nos. P-85, OPM Release No. T 74, Dec. 3, 
1941, and P-86, OPM Release No. PM 1783, Dec. 12, 1941. 

175 This language first appeared in General Metals Order No. 1, which applied 
to a limited group of scarce basic metals. OPM Release No. PM 344, May 1, 1941, 
6 Fep. REG. 2239 (1941). It is now superseded by the inventory provision of Pri- 
orities Regulation No. 1, § 944.14, which is not limited to any particular materials. 
See 6 Fep. REG. 4490 (1941). 

176 F.g., General Preference Order No. M-8-a, OPM Release No. PM 1260, 
~ Sept. 30, 1941, 6 FEp. REG. 5007 (1941) (cork). Deliveries of cork for bottle- 
top crowns during any one month are forbidden beyond the amounts needed by 
the customer for actual use during the following month, less amounts the customer 
would normally take from his inventory. 

177 Preference Rating Order No. P-22, {| (g), as amended, OPM Release No. PM 
1382, Oct. 16, 1941, 6 FED. REG. 5332 (1941). 

178 Those whose total purchases of these materials or whose withdrawals from 
inventory do not exceed $5000 per quarter are exempt from these restrictions. 

179 This great advantage of allocation accounts for its imposition on producers 
of scarce materials even before serious priorities inflation has developed. 

- 180 See, e.g., General Preference Order No. M-21, OPM Release No. PM 909, 
Aug. 10, 1941, as amended, 6 FED. REG. 4730 (1941) (steel) ; A Guidebook to Priori- 
ties, BUSINESS WEEK, Sept. 20, 1941, pp. 43, 48. 

181 Rationing residual supplies to civilian industry was originally thought to 
require administration separate from the application of military priorities, and this 
function was given to OPACS rather than OPM. Exec. Order No. 8734, April 11, 
1941, 6 Fep. REG. 1917 (1941). It was immediately apparent, however, that the 
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complished to a very small extent by “ B ” preference ratings.**? But 
since this is not usually resorted to until the amount remaining for the 
use of civilian industry is small, more specific controls are likely to be 
used. Thus an amount of aluminum equal to 1% of production must 
be reserved as a pool for allocation to civilian industries by the Priorities 
Division.1®? And allocations of materials under full allocation control 
are also made to civilian users.'** Another rationing method forbids 
sales to or purchases by civilian users of the material in excess of a 
certain percentage of past sales or purchases during some given period. 
If the amount of the material available is only slightly less than total 
civilian demand, the cut may be of the same percentage for each civilian 
user.**° But when the amount available is low compared to total 
civilian demand, the percentage size of a civilian user’s quota will prob- 
ably not depend on abstract “ equity,” but rather on how much priority 
unemployment can be avoided by allowing him materials, or on how 
important his production is to the satisfaction of more important civilian 
needs,*86 


problem of distributing scarce supplies had to be administered as a unit, with the re- 
sult that although OPACS determined on very general lines who should get the 
residual civilian supplies of scarce basic materials, the actual administration was 
in effect delegated by OPACS to the Priorities Division to be handled as it saw fit. 
See OPM Release No. PM 988, Aug. 22, 1941. Insufficient personnel in OPACS 
also contributed to this result. Since the formal transfer of the function of ration- 
ing civilian supplies to OPM, the ultimate policy determination in this field, as in 
military priorities, rests with SPAB: actual distribution programs are first de- 
veloped by the Civilian Supply Division of OPM and, it seems, they must also be 
approved by the Priorities Director and SPAB before they will be applied, whether 
by incorporating them into an M Order, or by instructing the Industrial Branch 
which is allocating the material. See Business WEEK, Oct. 4, 1941, p. 14. 

182 When preference rating is used, individual B ratings are not obtained from 
the Priorities Division except in very rare instances. Nor do P Orders usually pro- 
vide blanket B ratings for civilian industries. Cf. Preference Rating Order No. P-33, 
OPM Release No. PM 1490, Nov. 1, 1941, 2 C. C. H. War Serv. (1941) 23,494. A 
few M Orders provided for distribution of civilian residues among certain civil- 
ian users according to a scale of B ratings or some other classification of orders. 
See General Preference Order No. M-1-a, OPM Release No. PM 182, March 22, 
1941, 6 Fep. Rec. 1599 (1941) (aluminum); General Preference Order No. M-41, 
OPM Release No. PM 1377, Oct. 15, 1941, 6 Fep. REG. 4371 (1941) (chlorinated sol- 
vents). 

183 See General Preference Order No. M-1-a, OPM Release No. PM 182, 
March 22, 1941, 6 Fep. REG. 1599 (1941). The reserve pools required under other 
M Orders are also in part allocated to civilian as well as defense users. 

184 Thus allocations of pig iron have been made to civilian industrial users who, 
having no rating, would be otherwise unable to obtain any. 

185 E.g. General Preference Order No. M-29, OPM Release No. PM 1061, Sept. 
2, 1941, 6 Fep. REG. 4536 (1941) (tungsten) ; Limitation Order No. L-7, OPM Re- 
lease No. PM 1452, Oct. 28, 1941, 6 Fep. REG. 5534 (1941). When all but a fraction 
of the civilian industrial demand can be satisfied, it would seem more desirable as 
well as simpler to eliminate some of the least essential civilian uses in place of an 
overall percentage cut. Cf. note 187 infra. 

186 See, e.g., General Preference Order No. M-1-a, OPM Release No. PM 182, 
March 22, 1941, 6 Fep. Rec. 1599 (1941); Limitation Order No. L-13, OPM Re- 
lease No. PM 1513, Nov. 7, 1941, 6 Fep. REG. 5697 (1941) ; Martin, Administration 
of Priorities (1941) 19 Harv. Bus. REv. 419, 426. Thus, the General Preference 
Order for aluminum grants a B-2 rating to orders for aluminum to be used for “ re- 
pair or replacement parts for existing . . . equipment which must continue to func- 
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The most spectacular rationing technique used now is the limitation 
or “‘ L Order,” which sets for each producer in a civilian-goods industry 
a production quota usually well below his normal rate.‘*’ The same 
general result could of course be reached by rationing materials, but 
the limitation of output method, used extensively in the last war,'®* has 
certain advantages over rationing of materials, for it permits control 
over the distribution of a producer’s materials **® among the various 
models or types produced.’*° And, since it avoids the necessity of estab- 


tion to preserve essential services and maintain maximum production of goods; ” 
and a B-6 rating to “ customers whose use of aluminum does not exceed 2 pounds 
per $100 of final sales value of the article of which it is an essential component.” See 
OPM Release No. PM 182, March 22, 1941, 6 FED. REG. 1599 (1941). Priorities 
unemployment in non-essential industry, though usually the unfortunate by-product 
of priorities, may also be a deliberate method of forcing skilled labor or manage- 
ment to direct their energies toward essential production. 

187 The use of certain scarce materials by civilian users in the production of 
certain completely non-essential civilian commodities has been forbidden entirely. 
See, e.g., General Preference Order No. M-15, which forbids rubber processors to 
make white sidewall automobile tires. OPM Release No. PM 905, Aug. 9, 1941, 
6 Fep. Rec. 4005 (1941). Automobile manufacturers have been forbidden to use 
certain scarce metals for ornamental trimming. Supplementary General Limita- 
tion Order No. L-2-b, OPM Release, Oct. 27, 1941, 6 FED. REG. 5487 (1941). Of 
course this has a rationing effect, since it directs civilian supplies of such materials 
into more useful civilian production. Furthermore, for example, the large auto- 
mobile companies, by reason of their wide business connections and their enormous 
buying power, are often able to locate and purchase scarce metals without a pref- 
erence rating, while a small business though engaged in defense production and 
favored by an A-1-a rating might be unable to place a satisfactory order; a limi- 
tation order may thus free scarce materials from the large civilian buyers, and the 
materials will then find their way into defense production. See also General Prefer- 
ence Order No. M-25, which forbids the use of formaldehyde and related scarce 
chemicals in the making of a long list of plastic knick-knacks. OPM Release No. PM 
994, Aug. 22, 1941, 6 Fen. REG. 4301 (1941) ; Conservation Order No. M-9-c, OPM 
Release No. PM 1494, Nov. 3, 1941, 6 Fep. Rec. 5589 (1941); Limitation Order 
No. L-25, OPM Release, Nov. 24, 1941, 6 FED. REG. 5954 (1941). 

188 See Gano, A Stupy or Priority (Army Industrial College, 1938). 130-34, 
Appendix A, Exhibits Nos. 9-11 (mimeographed). ‘Twenty-three industries were 
subjected to such limitation, the cut averaging about 45% of former production. In 
addition to the production limitation, the Commodity Section concerned would 
also subject each producer to a corresponding percentage quota of the scarce mate- 
rials in order to ensure an equitable distribution among the various producers, and 
each producer received some rather limited priority help in obtaining his quota. 
See Memorandum of the Priorities Commissioner to the Commodity Sections re- 
lating to allotments of materials under Industrial Adjustment Circulars, Sept. 1918, 
in GANO, A STupy oF Priority (Army Industrial College, 1938) Appendix A, Exhibit 
No. 12 (mimeographed). But see Note, Mobilization for Defense (1940) 50 YALE 
L. J. 250, 270, n.29. 

189 An L Order does not ordinarily guarantee or even help the civilian pro- 
ducer get his materials. But cf. note 188 supra; Limitation Order No. L-1 (original 
form) OPM Release, Sept. 2, 1941, 6 FEp. REG. 4533 (1941). Other people’s ratings 
may prevent him from attaining even his permitted output; but it is probable 
that L Orders would not be applied unless they were expected to reinforce existing 
priority controls over the materials involved as well as to ration the available civilian 
residue. See note 187 supra. 

190 See, e.g., Limitation Order No. L-2, OPM Release No. PM 1158, Sept. 16, 
1941, 6 Fep, REG. 4735 (1941). The purpose of such provisions may be to preserve 
the existing competitive situation in the industry. In the case of automobiles, this 
economic by-product has not gone unnoticed by the smaller producers. See N. Y. 
Times, Oct. 17, 1941, p. 35, col. 2; ForTUNE, Nov. 1941, pp. 76, 194-95. 
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lishing quotas for each scarce material the producer uses, compliance 
is easier to ensure. Similar to L Orders in purpose is a system of 
licensing all new construction. Although SPAB has stated that no 
priority aid will be extended to new residential or commercial construc- 
tion unrelated to defense,'*! if the experience of the last war is any guide, 
more specific measures will have to follow in order to help conserve 
the scarce metals which building absorbs.’®?. And it is known that the 
Priorities Division is now preparing L Orders for public and private 
non-defense residential construction and private residential repairs, 
although whether by means of licenses has not been revealed.*** 

It is imperative that the Industrial Branches of OPM, which handle 
the day-to-day administration of all types of priority control, be pre- 
vented from working at cross purposes. Only recently has SPAB out- 
lined the method of developing a master industry-by-industry produc- 


191 See SPAB Release No. SPA 9g, Oct. 9, 1941; N. Y. Times, Oct. 11, 1941, 
p. 34, col. 4 (OPM statisticians estimate a 25% decline in building as a result of the 
new policy). The purpose of the policy is to conserve steel and scarce nonferrous 
metals; it is contemplated that non-defense public and private construction un- 
completed at the time the policies were announced will be allowed priorities for 
building materials until completion. N. Y. Times, Oct. 19, 1941, p. 10, col. 1. But 
new non-defense public construction will also suffer. This shows the extent of 
SPAB’s authority, for it means neglect of the “ rivers and harbors ” appropriations 
so dear to the hearts of congressmen. See N. Y. Times, Oct. 10, 1941, p. 1, col. 1. 

192 Although the War Industries Board announced in the spring of 1918 that 
it would refuse priority help for non-war construction, it was later found necessary 
to set up a licensing system to curtail it. See WIB Resolution, March 21, 1918, 
Fina REporT OF THE WAR INDUSTRIES BOARD (1919) 25; Priorities Circular No. 21, 
in Gano, A Stupy oF Priority (Army Industrial College, 1938) Appendix A, Exhibit 
No. 1 (mimeographed). The licensing system, administered locally through the 
State Defense Councils which had final power to refuse a license, proved effective 
in stopping most private construction. See CROWELL, How AmeERIcA WENT TO 
WarR — THE GIANT HAND (1921) 49-55; GANO, A Stupy oF Priority (Army Indus- 
trial College, 1938) 150-51 (mimeographed) ; Kester, The War Industries Board 
(1940) 34 AM. Pot. Scr. REv. 655, 668. In England civilian construction has been 
virtually eliminated by restricting builders not engaged in government work to £5 
worth of lumber a month and by the policy of the Ministry of Health, which has 
licensing power over all private residential housing, of refusing all building permits. 
See BACKMAN, WaR-TIME Price ConTROL (Contemporary Law Pamphlets, 1940) 20. 

193 There have been exhortations to users of scarce basic materials to switch to 
any available substitutes and to standardize and simplify their production in order 
to use less of these materials. See A Guidebook to Priorities, BUSINESS WEEK, 
Sept. 20, 1941, pp. 43, 46. And enforced substitution has been tried in a few 
cases. See, e.g., General Preference Order No. M-14, OPM Release No. PM 550, 
June 12, 1941, 6 FED. Rec. 2876 (1941) (high-speed steel). All project P Orders 
now contain prohibitions against use of the ratings to buy certain scarce materials 
when substitutes are available. Each materials Industrial Branch checks every 
project P Order issued for the purpose of adding such prohibitions. Preference 
Rating Order No. P-68 requires as a condition of using the rating granted that the 
iron or steel producer agree to abide by any program developed by OPM for 
standardization and simplification of products or production methods in the inter- 
ests of conserving supplies of scarce materials. OPM Release No. PM 1479, Oct. 31, 
1941. More of this sort of provision can perhaps be expected in the light of the 
experience of the last war. See, e.g., BARUCH, AMERICAN INDUSTRY IN THE WAR 
(1921) c. 5. But OPM is chary of ordering any particular standardization lest it 
be used to eliminate competitors whose existence depends on a differentiated 
product. 
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tion plan which will supply this overall coordination. The end-product 
Branches, in consultation with the industry and the Army and Navy, 
will draw up production plans which will be modified and correlated by 
the materials Branches concerned, integrated into the master plan by 
Donald M. Nelson, as Executive Director of SPAB, and finally approved 
by SPAB.?% 


B. Some LEGAL PROBLEMS OF PRIORITY CONTROL 


There seems no reason to doubt that the war power of Congress in- 
cludes power to permit the different types of regulations which are sub- 
sumed under the term “ priorities,” and that this power existed even 
before the outbreak of war.'°° The Supreme Court has upheld an allo- 
cation system and the use of a compulsory order,!°° and the New York 
Court of Appeals has upheld the essence of a preference rating: an order 
requiring a manufacturer to give deliveries under one existing contract 
priority over another existing contract.1°’ Other tools of priority con- 
trol, such as limitation-of-production orders and inventory controls, 
have not been the subject of litigation because they were not made com- 
pulsory during the last war. But there is no reason to expect that they 
would receive different constitutional treatment, especially in view of the 
often emphasized breadth of the war power.1*° 

(1) Statutory Basis. — Under Section 2(a) of the Priorities Act, as 
amended by the Vinson Act,?*® the authority of the Priorities Director of 


194 See OPM Administrative Order No. 29, SPAB Announcement, Nov. 7, 1941, 
1o U.S. L. WEEK 2291. 

195 See Ashwander v. TVA, 297 U. S. 288, 327 (1936); cf. Highland v. Russell 
Car & Snow Plow Co., 279 U. S. 253 (1929); Hamilton v. Kentucky Distilleries 
& Warehouse Co., 251 U.S. 146 (1919) ; United States v. Lambert, 10 U.S. L. WEEK 
2309 (C. C. A. 3d, Nov. 10, 1941). 

196 Atwater & Co. v. United States, 275 U. S. 188 (1927) (order to coal shipper 
to place his incoming cargoes in a pool for allocation by the Fuel Administration 
under authority of the Lever Act held valid). In its legal effect on a particular 
person, allocation is simply a compulsory order to him for his product. It is only 
as part of the administrative process of “allocation”? that the term has separate 
meaning. Omnia Commercial Co. v. United States, 261 U.S. 502 (1922) (“ requisi- 
tion of output,” a compulsory order to a producer to deliver all his output to the 
Government, held valid). As in the Atwater case, the claimants, who were seek- 
ing compensation, did not challenge the constitutionality of the statute. A circuit 
court of appeals has expressly upheld the statute under the war power.. Roxford 
Knitting Co. v. Moore & Tierney, Inc., 265 Fed. 177 (C. C. A. 2d, 1920), cert. 
denied, 253 U.S. 498 (1920). 

197 Mawhinney v. Millbrook Woolen Mills, 231 N. Y. 290, 132 N. E. 93 (1921). 

198 See, e.g., United States v. McIntosh, 283 U. S. 605, 622 (1932). 

199 54 STAT. 676 (1940), as amended, Pub. L. No. 89, 77th Cong., 1st Sess. 
(May 31, 1941) (hereinafter referred to as “ §2(a) of the Priorities Act”). The 
Act now expressly permits delegation by the President, and the power has been dele- 
gated to OPM under the supervision of SPAB. Exec. Order No. 8629, Jan. 7, 1941, 
6 Fep. Rec. 191 (1941), as modified by Exec. Order No. 8875, Aug. 28, 1941, 6 
Fep. REG. 4483 (1941). OPM has delegated to the Director of Priorities to the 
extent permitted by the executive orders. Priorities Regulation No. 3, OPM Re- 
lease No. PM 142, March 11, 1941, 6 Fep. REG. 1596 (1941). 
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OPM to establish a preference rating applying to an existing contract is 
clear. That is, A, who is already under contract to produce or deliver 
material to B, may be required to postpone deliveries or cancel any prior 
or subsequent contracts in order to meet the delivery date under B’s con- 
tract.2°° Similarly, the Act would also seem to permit an order to A to 
make delivery under B’s contract ahead of its delivery date.*°! Whether 
A could be required to accelerate delivery to B, if his whole output is 
already earmarked for B so that the acceleration could be accomplished 
only by speeding up operations and not by working on B’s order rather 
than on another, is a more difficult question since this would apparently 
not involve assigning “ priority over [other] deliveries.” In view of the 
broad purpose of the Act, it is not unlikely that a court would take the 
view that “assign priority over [other] deliveries’ means also pri- 
ority relative to time, and not merely precedence over A’s other commit- 
ments, which construction would permit a reasonable speed-up order. 
In any case, such a speed-up order could probably be made as a “ com- 
pulsory order ” or as an “ allocation.” 2°? 

It is obviously not enough merely to grant priority to deliveries under 
defense contracts if a producer is free to refuse defense orders in favor 
of civilian business. Throughout industry it is customary to regard an 
order as an offer for a unilateral contract, to be performed by shipment 
or delivery. As to orders placed directly by the Army and Navy, there is 
no question that delivery on any reasonable terms can be made com- 
pulsory, and thus delivery in accordance with a preference rating can 
be required although no bilateral contract has been made by the Govern- 
ment with the producer. This power is given to the President in Section 
9 of the Selective Service Act of 1940, provided the order is for articles 
of the nature and kind usually produced or capable of being produced 
by the producer, and has been placed through the Secretaries of War or 
of the Navy.”°* The Act does not refer to quantity limits on such an or- 


200 Before its amendment, § 2(a) did not permit priority to be ordered for 
any deliveries under contracts other than army and navy prime contracts. It per- 
mitted priority to be granted these contracts against “‘ deliveries for civilian account 
or for export,” but did not permit delivery under one prime army contract to be 
given priority over another army — or navy — contract, or the prime contract of 
any other government agency or of a foreign government (not for export), a fact 
which virtually prevented institution of a compulsory, graded, preference-rating 
system. See H. R. Rep. No. 460, 77th Cong., rst Sess. (1941) 3-5. 

201 Although § 2(a) speaks only in terms of “priority ” of ‘ deliveries,” it is 
obvious that an administrative regulation could address itself to production meth- 
ods in order to effectuate a “ priority ” of full delivery under one contract over 
full delivery under another. This particular method of assigning priority to one 
delivery over another has not as yet been used. 

202 See infra pp. 462-63. 

208 s4 Stat. 892 (1940), 50 U. S. C. A. $309 (Supp. 1940). The President’s 
powers under this act have been delegated to OPM. Exec. Order No. 8629, Jan. 7, 
1941, 6 Fep. Rec. 191 (1941). OPM has provided that the Director of Priorities 
may propose action under § 9, but all such proposals must be submitted by him 
to OPM, two of whose four members are the Secretaries of War and of the Navy. 
Priorities Regulation No. 3, OPM Release No. PM 142, March 11, 1941, 6 FEp. 
Rec. 1596 (1941). The statutory requirement that compulsory orders be placed 
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der, but it would seem inherent in its scheme that the quantity ordered 
must be within the capabilities of the manufacturer. Although it is ar- 
guable that Section 9 was not intended to refer to other than direct army 
and navy orders for their own use, this is probably too narrow a con- 
struction.2°* And it would be a simple matter, on complaint that a de- 
fense order placed by a private person had been refused, to issue the order 
officially.2°° Moreover, since Section 2(a) of the Priorities Act provides 
that “ priority ” may be “‘ assigned to deliveries . . . under contracts or 
orders ... , *°* it appears to authorize compulsory fulfillment of any 
defense order. It is difficult to see how “ priority ” could be “ assigned 
to deliveries under an order ” if the producer were free to refuse delivery 
under the terms of the order placed with him. Section 2(a) also pro- 
vides that the President may “ allocate . . . material.” 2°" ‘ Allocate ” 
means “ distribute,” ‘ apportion,” or “ assign.” 7° Requiring fulfill- 
ment of defense orders received is certainly a method of distributing and 
assigning the materials produced by the person receiving the order. And 
the legislative history of this clause indicates that it was meant to 
give “‘ statutory confirmation ” to previous activities of the Director of 
Priorities,*°® among which were regulations making fulfillment of de- 
fense orders compulsory.?’° This means not only that compulsory orders 
made subsequent to the passage of the Vinson Act are authorized, but 
that previous ones are now validated.”**_ A similar argument supports 
as “ allocation ”’ within the Vinson Act past and future orders to a pro- 
ducer to deliver either existing materials or materials to be produced to 


through the administrative channels of the War or Navy Departments is probably 
met as long as either Secretary has been instrumental in placing the order. Section 
120 of the National Defense Act of 1916, 39 STaT. 213 (1916), 50 U. S. C. § 80 
(1934), is virtually identical with § 9 of the Selective Service Act of 1940, except 
that it grants power only “ in time of war or when war is imminent ” and may be ex- 
ercised ‘‘ through the head of any department of the Government.” The reason for 
the narrower provision in the Selective Service Act does not appear in congres- 
sional debate or committee reports. Powers under § 120 of the 1916 Act have not 
been delegated by the President, nor are they likely to be invoked. 

204 See International Paper Co. v. United States, 282 U. S. 399, 406 (1931) 
(order to A to deliver electric power to B under similar language of the 1916 Act). 

205 See Priorities Regulation No. 1, § 944.3, OPM Release No. PM 1022, Aug. 28, 
1941, 6 FED. REG. 4489 (1941). 

206 Italics supplied. 

207 “ Whenever the President is satisfied that the fulfillment of requirements for 
the defense of the United States will result in a shortage in the supply of any 
material for defense or for private account or for export, the President may allo- 
cate such material in such manner and to such extent as he shall deem necessary or 
appropriate in the public interest and to promote the national defense.” 

208 See WEBSTER, NEW INTERNATIONAL DICTIONARY (1937) S.V. 

209 See H. R. Rep. No. 460, 77th Cong., 1st Sess. (1941) 5; SEN. Rep. No. 309, 
“th Cong., 1st Sess. (1941) 5; 87 Conc. ReEc., May 8, 1941, at 3828. 

210 See, e.g., OPM Release No. PM 100, Feb. 24, 1941, 2 C. C. H. War Serv. 
(1941) {23,403 (machine tools and aluminum subjected to mandatory industry- 
wide control, including compulsory acceptance and fulfillment of defense orders in 
accordance with ratings). 

211 Cf. Swayne & Hoyt, Ltd. v. United States, 300 U. S. 297 (1937); United 
States v. Heinszen & Co., 206 U.S. 370 (1907) ; see Note (1938) 51 Harv. L. Rev. 
1069, 1072-74. 
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any person selected by the Priorities Director,’ or not to make any 
deliveries at all until so ordered,?** or to make deliveries only for defense 
purposes,”!* or defense and essential civilian purposes.?** 

Statutory authority for limitation-of-production orders is not so easily 
found. But it would seem that they can be supported on the theory that 
they serve to reinforce the system of priorities and are thus a means of 
“assigning priority ” to contracts or orders which the President shall 
deem necessary or appropriate to promote the defense of the United 
States; or it may be said that they are a means of allocating material 
for defense and “ for private account,” since their primary purposes are 


to make scarce materials more available for defense industries, and to ap- 


portion the civilian residue among particular groups of civilian users.”° 


In view of the administrative difficulties of making priority control ef- 
fective, it would certainly be undesirable to take the narrow position that 
this means of reinforcing preference ratings and allocations was beyond 
the authority conferred by the Priorities Act. Regulation of methods of 
production and inventory controls must also rest on a similar legal basis. 
Rationing by means of sales quotas for each producer falls clearly within 
the meaning of “ allocate materials for private account,” 717 and quotas 
on industrial customers’ purchases 72% / would seem to be equally au- 
thorized.??° 

Priorities in the use of means of transportation are, however, an im- 
portant field not touched by the statutes so far discussed, which refer to 
‘“‘ materials ” rather than services.?2° The shortage of railroad facilities 
characteristic of the last war °*1 is not yet a serious enough factor in the 


212 This sort of order was in use before the passage of the Vinson Act. See OPM 
Release No. PM 1o1, Feb. 24, 1941, 2 C. C. H. War Serv. (1941) {| 23,404 (alu- 
minum, neoprene) ; OPM Release No. PM 135, March 7, 1941, 2 C. C. H. War Serv. 
(1941) {23,408 (zinc pool). Cf. 87 Conc. Rec., May 16, 1941, at 4243. 

213 F.g.,. OPM Release No. PM rot, Feb. 24, ‘1941, 2 C. C. H. War Serv. (1941) 
fl 23,404 (neoprene). 

4 E.g., magnesium, ibid. 

215 E.g., machine tools, ibid. 

216 See supra pp. 458-59. 

217 See H. R. Rep. No. 460, 77th Cong., rst Sess. (1941) 5; 87 Conc. REc., 
May 16, 1941, at 4243. 

218 See Supra P. 457. 

219 The fact that the quotas allowed to different civilian users may be unequal 
and thus discriminatory is no ground for constitutional attack if expert adminis- 
trators have concluded in good faith that the result is desirable. Railroad Com- 
mission of Texas v. Rowan & Nichols Oil Co., 310 U. S. 573 (1940); Terminal 
Taxicab Co. v. Public Utilities Commission of the District of Columbia, 241 U. S. 
252 (1916). 

$720 An argument can be made that the Merchant Marine Act of 1936 as 

recently amended applies to transportation since it speaks of “‘ performance or 
work”? as well as of furnishing materials. 49 STaT. 1985 (1936), 46 U. S. C. 
§ 1101 et seg. (Supp. 1939), as amended by Pub L. No. 46, 77th Cong., rst Sess. 
(May 2, 1941). In view of the context, however, this is likely to be construed 
to mean contracts for services relating directly to the construction or repair of 
vessels. In any case, this act would be unsatisfactory since it expires June 30, 1942. 

221 See, e.g., CLARKSON, INDUSTRIAL AMERICA IN THE WORLD WAR (1923) C. viii. 


This content downloaded from 134.121.47.100 on Sun, 08 Nov 2015 09:55:43 UTC 
All use subject to JSTOR Terms and Conditions 


464 HARVARD LAW REVIEW [Vol. 5s 


present emergency to require use of priority.”°? Statutory power to grant 
priorities exists, however, for railroads °?* as well as for other land trans- 
portation.?2* Allocation of shipping space and control of movements of 
merchant vessels is provided most effectively by the Ship Warrants 
Act.??5 This act, modelled on the English warrants system,””° provides 
that until June 30, 1943, the President may authorize the Maritime 
Commission ”*7 to issue “ warrants . . . with respect to any vessel doc- 
umented under the laws of the United States or any vessel not so docu- 
mented but owned by a citizen of the United States.” 2° These warrants 
are in the nature of blanket priority certificates ??® which entitle the vessel 
named to priority over non-warranted vessels in use of all shore facilities, 
in procuring fuel, and in towing, overhauling, drydocking, and repairs. 
But the main purpose of this act is not to apportion the use of shore 
facilities and fuel among competing ships, but to enable use of the right 
to withhold warrants, which are indispensable to the operation of most 
ships, to force shipowners to abide by the Commission’s regulations as 
to cargo to be carried, freight rates, charter rates, and passenger service. 
The Act specifically provides that some form of ‘‘ undertaking ” by the 
owner or charterer with respect to these matters shall be a condition prec- 
edent to the validity of the warrant as a preference certificate. The Act 
does not make it clear whether “ an undertaking with respect to ” these 
matters means that the warrant may contain simply a general undertak- 
ing to abide by commission regulations, but this seems the more reason- 
able interpretation in the light of the clear purpose of the Act to provide 
continuous regulation of rates and use of merchant shipping. 

Section 202 (e) of the Federal Power Act 7°° gives comprehensive statu- 
tory authority to control the distribution of electric power to the Federal 
Power Commission whenever it determines that an emergency exists in- 
volving a shortage of power or of transmission facilities. Whether OPM 
under the authority of Section 2(a) of the Priorities Act may dictate pol- 
icy to the FPC, or regulate power distribution independently, is not clear. 
Section 2(a) deals in terms of “ deliveries of material,”’ and while electric 


222 See Martin, The Present Status of Priorities (1941) 19 Harv. Bus. Rev. 
271, 279-80. 

223 40 STAT. 102 (1917), as amended, 41 Star. 476 (1920), 49 U.S. C. § 1(15) 
(1934) ; 39 STAT. 604 (1916), 49 U.S. C. § 6(8) (1934). See note 248 infra. 

224 Neither the Air Commerce Act of 1926, 44 STAT. 568 (1926), 49 U.S.C. § 171 
et seq. (1934), nor the Civil Aeronautics Act of 1938, 52 Stat. 977 (1938), 49 
U.S. C. § 401 e¢ seg. (Supp. 1939), has any priority provisions. 

225 Pub. L. No. 173, 77th Cong., rst Sess. (July 14, 1941). 

226 See Maritime Commission Release No. PR 970, July 30, 1941. 

227 This was done in Exec. Order No. 8871, Aug. 26, 1941, 6 Fep. Rec. 4469 
(1941). 

228 Pub. L. No. 173, 77th Cong., rst Sess. (July 14, 1941) §1. Warrants may 
also be granted to foreign-documented and -owned vessels on application of the 
owner or of the charterer on behalf of the owner. 

229 The Maritime Commission has established a scale of three ratings for the 
warrants, as permitted by §3 of the Act. See Maritime Commission Release 
No. PR 970, July 30, 1941. 

230 4g StTaT. 849 (1935), 16 U.S. C. § 824a(c) (Supp. 1939). 
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power might be called a ‘‘ material,” ?** it might be argued that it was 
not so intended, in view of existing FPC jurisdiction over electric-power 
priorities and of the lack of any indication in the history of Section 2(a) 
of an affirmative intent to include electric power. On the other hand, the 
obvious purpose of the Vinson Act to concentrate priority power in the 
hands of the President and the broadening of the scope of priority control 
that it accomplishes argue for an interpretation that would permit OPM 
to supervise the FPC or to apply controls directly. OPM is apparently 
acting on this interpretation.”*” 

(2) Compensation Questions. — A buyer who has suffered loss due to 
cancellation or partial breach of his contract by the seller because of a 
priority regulation directed to the seller is not entitled to fair compensa- 
tion from the Government because there has been no “ taking ” of his 
property within the meaning of the Fifth Amendment.?** Nor, in the 
absence of any taking of his property, is the seller constitutionally en- 
titled to compensation from the Government for loss of expected profits 
resulting from his inability to fulfill the buyer’s contract. If, however, 
the buyer had acquired any legal or equitable interest in the subject mat- 
ter of the contract which was in effect ordered transferred to another,?** 
there is probably a “ taking ” for which the buyer is entitled to fair com- 
pensation.?#° | 

(3) Enforcement. — There are no criminal sanctions directly imple- 
menting Section 2(a) of the Priorities Act.?°* Section 9 of the Selective 
Service Act of 1940 makes “ any person failing to comply with any pro- 
visions of this section . . . guilty of a felony ” and liable to fine and im- 
prisonment.”*” Since it makes “ compliance ” with orders for materials 
placed by the President “ obligatory,” it would seem that any failure °° 

231 Cf, International Paper Co. v. United States, 282 U. S. 399 (1931). 

232 See, e.g., Limitation Order No. L-16, OPM Release No. 1475, Oct. 30, 
1941, 6 FED. REG. 5564 (1941), as amended, 6 FEp. REG. 6083 (1941). In the last 
war, priority control by the Priorities Committee of the WIB was instituted over 
power. See Priorities Circular No. 45, Sept. 3, 1918, in BARUCH, AMERICAN IN- 
DUSTRY IN THE WAR (1921) 392. 

233 Omnia Commercial Co. v. United States, 261 U. S. 502 (1922); see Inter- 
national Paper Co. v. United States, 282 U.S. 399, 408 (1931). If the Government 
actually says that it is “‘ requisitioning the contract,” the result may be different. 
Cf. Brooks-Scanlon Corp. v. United States, 265 U. S. 106 (1923). But priority 
orders contain no such gratuitous statement. 

234 Of course the buyer’s property right in the subject matter of the contract 
would not take it outside the operation of the Priorities Act. 

235 International Paper Co. v. United States, 282 U. S. 399 (1931); Brooks- 
Scanlon Corp. v. United States, 265 U. S. 106 (1923). 

238 Section 8(b) of the Priorities Act, 54 Stat. 679 (1940), originally supplied 
commandeering sanctions for § 2(a), but these were repealed when §9 of the 
Selective Service Act of 1940 set up more general commandeering provisions. 54 
STAT. 892, 50 U. S. C. A. § 309 (Supp. 1940). See Note, Mobilization for Defense 
(1940) 54 Harv. L. REv. 278, 298, n.qt. 

237 g4 STAT. 892, 50 U.S. C. A. § 309 (Supp. 1940). Section 120 of the Na- 
tional Defense Act of 1916 has an identical provision. 39 Strat. 213 (1916), 
50 U.S. C. § 80 (1934). 

238 Although the commandeering provisions require that the person “ refuse ” 


to comply with an authorized compulsory order, which expression may mean more 
than failure to fulfill it, no such condition apparently attaches to criminal liability 
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to comply with such an order would make possible invocation of the crim- 
inal sanctions. But, since Section 9 is confined to orders “ placed ”’ di- 
rectly by the Government,”*? it could not be invoked to punish a person 
not dealing directly with the Government for failure to fulfill defense or- 
ders placed with him, unless a specific order has been addressed to him 
by OPM. Failure to comply with a government order for materials of the 
nature and kind usually produced or capable of being produced by him 
would include refusal to accept it regardless of previous commitments, 
failure to meet the terms of the government order in any respect, or fail- 
ure to give to the order the requested preference over orders previously 
received. Criminal sanctions also exist in the Federal Power Act applica- 
ble to any willful or knowing violation of any “‘ rule, regulation, restric- 
tive condition or order’ made by the Commission under the Act,*° 
which would include violations of any regulation of the distribution of 
power pursuant to Section 202(e). Section 6 of the Ship Warrants 
Act 74! provides fine and imprisonment for whomever “ wilfully violates 
any rule, regulation, or order issued under the authority conferred 
herein.” This would clearly apply to violation of regulations concerning 
the use to be made of the warrants as preference ratings for obtaining 
use of shore facilities, and also to orders issued to shipowners under 
Section 2 concerning freight rates, allocation of cargo space, and voyages, 
although such orders derive additional coercive force from the fact that 
compliance with them is or can be made a condition of the validity of 
their warrant. 

Section 35(a) of the Criminal Code 74? will probably prove to be the 
most useful criminal penalty in the administration of priorities. Its 
sweeping language clearly includes knowingly false statements made to 
the Priorities Division in an application for a priority certificate or a re- 
port of shipments received and made, or in any other communication to 
the Government where the statement is material to the purpose in 
hand.?*3 It applies equally to a false representation by a customer to 


for “ failing” to comply with the provisions of the section, including compliance 
with the “ obligatory ” order. But this distinction is not so grammatically con- 
clusive that a court could not construe the statute to mean that the criminal pen- 
alties could be invoked only if there were a refusal to comply. See infra p. 514. 

239 See supra p. 462. 

240 49 STaT. 862 (1935), 16 U.S. C. § 825(0)(b) (Supp. 1939). 

241 Pub. L. No. 173, 77th Cong., 1st Sess. (July 14, 1941). 

242 “ Whoever shall ... knowingly and wilfully falsify or conceal or cover 
up by any trick, scheme or device a material fact, or make or use or cause to be 
made or used any false bill, receipt, voucher, roll, account, claim, certificate, affidavit, 
or deposition, knowing the same to include any fraudulent or fictitious statement 
or entry in any matter within the jurisdiction of any department or agency of the 
United States Government .. . shall be fined not more than $10,000 or imprisoned 
not more than ten years, or both.” 48 Stat. 996 (1934), as amended, 52 Srar. 197 
(1938), 18 U. S. C. § 80 (Supp. 1939). | 

243 United States v. Gilliland, 312 U. S. 86 (1941). The statement need not 
be made under oath, nor need it have caused the Government any financial or 
other loss. Ibid.; Goldsmith v. United States, 108 F.(2d) 917 (C. C. A. 2d, 1940), 
cert. denied, 309 U. S. 678 (1940), rehearing denied, 310 U. S. 657 (1940). Nor 
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his supplier in order to induce extension of a preference rating,** or 
to the use of a preference certificate or copy of a P Order after its recita- 
tions of fact have become false, even though not false when originally 
made or sworn to; 74° and it would even seem to cover an intentional 
omission of something material in a report to the Priorities Division or 
to another producer although no active concealment was involved. 

A sanction on which the Priorities Division apparently intends to rely 
heavily is the use of priority to enforce priority: the threat to withdraw 
priority assistance or to cut off scarce materials altogether.?*® From the 
administrator’s point of view, despite its obvious disadvantages, its ac- 
tual use has the great advantage of being summary and dramatic. To 
date, however, only one instance of such action has been publicized.?*’ 
This use of priority control is clearly within the words and purpose of 
the statute, since it tends to encourage compliance with all the regula- 
tions and orders for which no other punishment has been provided.?** 
Looking only at the particular order, moreover, it seems justifiable to 


need the Government be actually deceived. United States v. Presser, 99 F.(2d) 
819 (C. C. A. 2d, 1938). 
244 Cf. United States v. Mellon, 96 F.(2d) 462 (C. C. A. 2d, 1938). 


245 This follows from the words of the statute: “. . . use or caused to be... 
used any .. . certificate ... knowing the same to contain any .. . fictitious 
statement ... .” 


246 See OPM Release No. PM 669, July 7, 1941, 2 C. C. H. War Serv. (1941) 
23,457; General Preference Order No. M-1-c, OPM Release No. PM 539, June 11, 
1941, 6 Fep. REG. 2854 (1941) (aluminum scrap). 

247 See Suspension Order No. S-1, OPM Release No. PM 1387, Oct. 16, 1941, 
6 FEp. REG. 5293 (1941). When violations were detected, consisting mainly of 
deliveries to civilian industries in excess of those authorized by General Preference 
Order No. M-1 and false statements about them, all allocation of aluminum to the 
violator, the Central Pattern Co. of Chicago, was temporarily suspended. The 
president of the company was given the option of making written or personal 
explanation. He chose the latter, and a very informal conference was held in the 
OPM office in Washington at which he had an opportunity to make any defense 
he could. A report of the meeting was sent to the Priorities Director with the 
recommendation of the Chief of the Compliance Section that further deliveries of 
aluminum to the company be prohibited, except for his existing defense contracts. 
The Priorities Director issued the order that the company should not accept or 
make deliveries or orders, nor enter into any commitments for the sale of aluminum 
for a six months’ period.. He would be forbidden to accept even a defense order 
served on him by an army or navy contracting officer. Compare supra p. 447. 
This violation was clearly intentional, and it will apparently be the policy of the 
Priorities Division to punish only intentional violations. The effectiveness of this 
sanction as a deterrent is obvious where it can be applied. In the Central Pattern 
case, it was believed that hundreds of other small aluminum foundries could take 
over the violator’s defense work. But if the violator had been manufacturing air- 
planes or tanks, or had been otherwise engaged in irreplaceable defense work, such 
action could not be taken. For this reason adequate criminal penalties are needed 
directly implementing § 2(a) of the Priorities Act for the cases where § 35 of the 
Criminal Code is not an available or a convenient sanction. 

248 The precedent of administrative use of the Lever Act, 40 STAT. 276 (1917), 
and the Preferential Shipments Act of 1917, 40 STAT. 272, to enforce priority orders 
and regulations in fields beyond the purposes of these statutes may have some 
weight. See BARUCH, AMERICAN INDUSTRY IN THE WAR (1921) 50-51. But cf. 
McFarland v. United States, 15 F.(2d) 823 (C. C. A. 4th, 1926), cert. revoked, 275 
U. S. 485 (1927). Such action is much more easily supported under the Priorities 
Act since the Act is being used for its own enforcement. 
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deny access to scarce materials to a person who has shown that he can- 
not be trusted not to waste them on non-essential uses.?*° 

A less drastic and more frequently used sanction is to place a violating 
manufacturer on the War Department’s blacklist, which makes him in- 
eligible to receive new government contracts until he decides to comply 
with priorities regulations. 

Although OPM has not yet gone to court to seek an injunction, equita- 
ble enforcement of Section 2(a) of the Priorities Act is also contem- 
plated.2°° When a statute is intended to impose legal obligations, if they 
are practicably enforceable the courts 7°! will provide appropriate reme- 
dies for enforcement, even though Congress has omitted to furnish any 
statutory penalties or sanctions 7°? and despite the absence of “ equity 
jurisdiction ” in the technical sense.?°* There is no doubt that Congress 
intended Section 2(a) to impose legal obligations.”°* Moreover, if the 
Priorities Division had secured a promise to conform to the terms of a 
P Order which the producer was legally free to accept or reject, it is 
probable that equity would enforce the obligation on the theory of 
specific performance of a contract.?°° 


249 Granted the legitimacy of keeping scarce materials from probable wasters, 
it would probably not be open to a court to inquire whether the particular facts 
made the particular suspension order a wise means to this end. Cf. Railroad Com- 
mission of Texas v. Rowan & Nichols Oil Co., 310 U. S. 573 (1940) ; Pan American 
Airways Co, v. CAA, 121 F.(2d) 810 (C. C. A. 2d, 1941). 

250 See OPM Release No. PM 669, July 7, 1941. 

251 Any district court would have jurisdiction. United States v. National Biscuit 
Co., 25 F. Supp. 329 (S. D. N. Y. 1938). 

252 Texas & N. O. Ry. v. Brotherhood of Railway Clerks, 281 U.S. 548 (1929) ; 
Virginian Ry. v. System Federation No. 40, 300 U. S. 515 (1933). 

253 See Simpson, Fifty Years of American Equity (1936) 50 Harv. L. REv. 171, 
228; cf. United States v. American Bond & Mortgage Co., 31 F.(2d) 448 (N. D. 
Ill. 1939), aff'd, 52 F.(2d) 318 (C. C. A. 7th, 1931), cert. denied, 285 U.S. 528 
(1931); West Virginia Traction & Electric Co. v. Elm Grove Mining Co., 253 Fed. 
442 (N. D. W. Va. 1918). In state cases what seems to be an illogical expansion 
of the nuisance concept has been used to bring equitable enforcement of statutes 
designed to preserve health or safety within the traditional confines of “ equity 
jurisdiction.” £.g., People v. Laman, 277 N. Y. 368, 14 N. E.(2d) 439 (1938); 
see Caldwell, Injunctions against Crime (1931) 26 IL. L. REV. 259, 266-67. 

254 The House Committee Report on the Vinson Bill makes it clear that the 
purpose was to extend the narrow area of “ mandatory ” priorities that existed 
under unamended § 2(a). See H. R. Rep. No. 460, 77th Cong., rst Sess. (1941) 2-5. 

255 The courts will probably hold that a true contract is formed where the 
producer, in exchange for the benefits of a P Order, agrees to follow its terms. 
Cf. United States v. Kraus, 33 F.(2d) 406 (C. C. A. 7th, 1929); United States v. 
Gordin, 287 Fed. 565 (S. D. Ohio 1922). The agreement can probably be made 
to cover future modifications of the P Order. See United States v. Kraus, 33 F.(2d) 
at 410. But there is always a risk — which could be eliminated by use of the word 
‘* promise ’?— that such words will be construed as a condition of the privileges 
under the P Order and not as a promise. Cf. United States v. Smith, 39 F.(2d) 851 
(C. C. A. 1st, 1930). It is clear enough that the Government’s remedies at law 
are inadequate, and the same technique was used during the last war. See, e.g., 
United States v. McFarland, 15 F.(2d) 823 (C. C. A. 4th, 1926), cert. revoked, 275 
U.S. 485 (1927); Priorities Circular No. 4, Supp. No. 1, Oct. 15, 1918, in Gano, 
A Stupy or Priority (Army Industrial College, 1938) Appendix A, Exhibit No. 16 
(mimeographed). 
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Commandeering the plant of a recalcitrant prime producer remains 
an ultimate economic sanction in extreme cases where no other means 
remain to get the output needed. It is hardly necessary to point out 
that it is a completely impractical method of handling the thousands 
of small priority violations with which the Priorities Division must deal. 

There are no statutory provisions for suits by private persons to en- 
force priority regulations. It would not be difficult to devise effective 
civil penalties in favor of producers or suppliers,?°* but at this early 
stage of priority administration the resulting loss of control over the de- 
termination of what violations merit punishment, with the alternative of 
intervening in every suit, would make such a remedy undesirable. When 
the administration of priorities has become more regularized, however, 
civil sanctions might prove the most effective means of enforcement. 

(4) Obtaining Information. — Although Section 2(a) of the Priori- 
ties Act provides that ‘ the President shall be entitled to obtain such 
information from, reports by, and make such inspection of the premises 
of any person, firm, or corporation as may be necessary or appropriate 
to the enforcement or administration of the provisions of this section,” 
it is by no means clear to what extent court help is available to the Pri- 
orities Division in getting the facts it needs. There seems to be no 
doubt that this provision was intended to permit mandatory require- 
ments of reports relevant to the administration of the Act,?°” whether to 
detect a particular suspected violation or not,?°* and it should thus be a 
subject for equitable enforcement at the suit of the United States.?°® 


256 These are the persons most likely to know about the offense, and if they 
were given a valuable cause of action, an important additional means of enforce- 
ment would be obtained. The difficulty in devising penalties is that generally 
the producer or supplier would suffer no damage. Refusal to accept a defense 
order as required by Priorities Regulation No. 1 could be made the basis of a 
claim for triple damages measured on the theory that a contract to fulfill the order 
is deemed repudiated as of the date of the rejection. On the other hand, if materials 
obtained under a preference rating are used in unauthorized manufacture, the 
producer might be liable in a suit by the supplier of such materials for the full 
value of the finished products. To the extent that such materials cannot be traced 
to the particular finished products, the supplier would recover the proportion of 
the value of total unauthorized production that his materials bear to the total 
supplied during the production period. Similarly, triple damages should be re- 
covered by any person damaged by any priority violation. 

257 See remarks of Representative Vinson in the House: “ It is idle to say that 
full information can be had on a voluntary basis. Experience has taught the 
Priorities Board that a supply of information, necessary to the administration of 
statutes, must be mandatory, so the next sentence of the bill has been included.” 
87 Conc. ReEc., May 8, 1941, at 3829. This power would probably be available 
even in the absence of express statutory authorization since it is obviously neces- 
sary to the administration of the Act. Cf. Ryan v. Amazon Petroleum Corp., 
yt F.(2d) 1 (C. C. A. 5th, 1934), rev’d on other grounds, 293 U. S. 388 (1935). 
When the producer has “ agreed” in exchange for the benefits of a P Order to 
keep records, submit them for inspection, or make periodic reports, a contract 
is created which can be specifically enforced. See cases cited supra note 255. | 

258 The Act plainly includes reports for any administrative purpose; this is not 
an unconstitutional search and seizure within the Fourth Amendment. Cy. Bartlett 
Frazier Co. v. Hyde, 65 F.(2d) 350 (C. C. A. 7th, 1933). 

259 See supra p. 468. 
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Similarly, the inspection-of-premises provision is designed to give the 
President or his delegates a privilege to make physical entry and ex- 
amination of the place of business of any person for any priority- 
administration purpose,?°° and a court would enjoin any interfer- 
ence with the exercise of this privilege.?*t It is more doubtful whether 
the statute authorizes issue of a subpoena enforceable by court 
order when it cannot fairly be assimilated to the duty to keep and submit 
prescribed reports. Well-established legislative precedent indicates that 
these traditionally judicial instruments have always been expressly con- 
ferred on administrative agencies.?** Moreover, while the Act provides 
that the President may “ require ” reports, it provides only that he may 
“obtain information,” a phrase which could be construed to preclude 
any intention to impose a duty to testify personally or to bring papers 
other than required reports. The committee reports and congressional 
debate, however, do not give the slightest indication that any signifi- 
cance should be attached to this difference in phraseology.?® 

(5) Problems of Interpretation under the General Priorities Regula- 
tions.?°* — Priorities Regulation No. 1, a series of general regulations 
for the use of preference ratings, provides that defense orders, with cer- 
tain exceptions, must be “ accepted ” whether or not they bear a rat- 
ing.26° Apparently this means both that a person receiving a defense 
order must give some manifestation of acceptance in the contract sense 
and that he must fulfill the terms of the order as far as he can 
in conformance with other regulations of the Priorities Division.?°* Ex- 
ceptions to this requirement include a right to reject the order if the per- 


260 See note 258 supra. The physical-entry privilege is not constitutionally 
limited to cases where an actual violation is suspected. Cf. Ryan v. Amazon Petro- 
leum Co., 71 F.(2d) 1 (C. C. A. 5th, 1934), rev’d on other grounds, 293 U. S. 
388 (1935). 

261 See supra p. 468. 

262 See, e.g., 24 STAT. 383 (1887), 49 U.S. C. § 12(3) (1934) (ICC); 49 Star. 
455 (1935), 29 U.S. C. § 161(2) (Supp. 1939) (NLRB); 48 Stat. 87 (1933), 15 
U.S. C. § 77v(b) (1934) (SEC). 

263 FA. R. Rep. No. 460, 77th Cong., 1st Sess. (1941) ; SEN. Rep. No. 309, 77th 
Cong., 1st Sess. (1941); 87 Conc. Rec., May 8, 1941, at 3828-35, May 16, 1941, 
at 4243-50. 

264 Aside from issuing individual preference certificates and the various types 
of orders applying to a more or less limited group of persons, the Priorities Division 
of OPM also has issued “ Priorities Regulations ” containing general rules of con- 
duct applicable to all persons. The power to make “rules” or “ regulations”’ as 
opposed to individual orders is given by § 2(a) of the Priorities Act. 

265 OPM Release No. PM 1022, Aug. 28, 1941, 6 Fep. Rec. 4489 (1941). 
“‘ Defense orders ” are defined in § 944.1. Important decisions of national policy 
as well as administrative technique are involved in this definition of orders which 
must be “accepted.” Thus the needs of ally nations, whether or not bought 
through Lend-Lease channels, are placed on the same footing for this purpose as 
those of the Army and Navy and other government agencies. In the field of 
sub-orders which are not already defense orders by virtue of bearing some A 
rating, the right to compulsory acceptance is granted only to those for “ materials 
which are physically incorporated in material or equipment to be delivered under 
[a] defense order or contract.” 

266 Section 944.21 makes the provisions of specific orders, existing or future, 
controlling over the provisions of Priorities Regulation No. 1. 
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son seeking to place it “ is unwilling or unable to meet regularly estab- 
lished prices and terms of sale or payment, but there shall be no 
discrimination against defense orders in establishing such prices or 
terms.” 767 Government price fixing will remove a good deal of the un- 
certainty from this exception, since the schedules are likely to be suffi- 
ciently detailed to cover all situations and are likely to become the mar- 
ket and offering price, leaving no room for argument by the person 
getting the order.”®* “ Regularly established . . . terms of sale or pay- 
ment,” however, allows considerable argument by a producer anxious 
to maintain his civilian business relations and let his competitors do 
the work for the Government,”®® especially since defense orders may dif- 
fer greatly in size and specifications from his accustomed business. But 
the prohibition of discrimination against defense orders in establishing 
terms will make it difficult to support terms, even though general in the 
industry, which are invoked to justify rejection of more than a very few 
defense orders.?”° If prices are not fixed, “ regularly established prices ” 


267 Section 944.2(b)(2). The most obvious exception permits refusal of the 
order if delivery on schedule thereunder would be impossible by reason of pre- 
viously accepted defense orders bearing higher or equal preference ratings. 
§ 944.2(b) (1). It is unlikely that any producer in this situation would run the risk 
of making a flat refusal. If he could not persuade the buyer to cancel his order, 
he would accept it. Later failure to meet the order would be justified by the other 
preference ratings, and there would be no civil liability. See znfra p. 475. Literally, 
this subsection would not justify rejection of a defense order which bore no rating 
and which could not be fulfilled on schedule simply because of prior civilian or 
defense contracts or orders which also bore no ratings. 

268 Cf. infra p. 488. 

269 In highly competitive industries producing partly for defense and partly 
for civilian needs, where this attitude is an important factor, some method of 
equalizing the burden of defense production between competitors would doubtless 
contribute to a more cooperative attitude toward defense orders and priority regu- 
lation in general. For example, OPM might determine by means of periodic re- 
ports what proportion of total sales in the industry would be for defense purposes, 
and then assign to each producer a quota beyond which he would not ordinarily 
be required to accept defense orders. Another similar grievance of producers which 
causes the rejection of defense orders is that customers working on defense con- 
tracts place their orders for materials with producers other than their usual sup- 
pliers in order to avoid exhausting the materials they want for filling civilian 
orders. Producers resent these compulsory defense orders from persons other than 
their usual customers since the result may be inability to fill the latters’ orders and 
hence loss of profitable business relations. Where practicable, this difficulty might 
be in part obviated by requiring a customer first to make a bona fide attempt to 
place the defense order with his usual suppliers (defined in terms of volume 
of purchases during the past year), and only if he were unable to place the order 
satisfactorily, would other producers be required to accept. This would also dis- 
courage placing defense orders with competitors’ suppliers in order to reduce com- 
peting civilian production. The weakness of such exceptions to the requirement 
of acceptance of defense orders is that what would be gained in a more equitable 
distribution of defense burdens might be more than lost through abuses of the 
new privileges. 

270 The fact that the Government intends to use economic sanctions which are 
applicable in a summary fashion will greatly discourage rejection of defense orders, 
since there will be a strong administrative tendency to place on the producer the 
burden of justifying a rejection. In any case, defense orders are unlikely to be re- 
jected without a good deal of consideration of the possible consequences. Cf. 2 
R. I. A. Business & Defense Coordinator (1941) {| R665. 
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seems to require acceptance of an order which is made at the market 
price, if there is one, or following “ established ” practice in the trade in 
determining the price at which the order will be accepted. To what 
extent this will permit price differentials unfavorable to defense orders 
will depend on whether they can be justified under “ established ” meth- 
ods of pricing by cost allocation and whether such methods can escape 
the charge of “ discrimination ” against defense business.?"*_ Another 
exception permits rejection of an order whose specified delivery date is 
within 15 days of the date the order is received if compliance with the 
order “ would require the termination before completion of a specific 
production schedule already commenced.” 2"? The purpose of this pro- 
vision appears to be avoidance of interruption of plant operations at 
some stage which would involve sacrifice of total production. It would 
obviously not justify rejection of an order which required no change in 
physical production but merely a switching of delivery from one customer 
to another; but what sort of interruption of actual production operations 
falls within “termination . .. of a .. . production schedule already 
commenced ”’ is difficult to say.?78 

When two orders bear different preference ratings, the delivery date 
on the higher-rated order must be met even if this means total cessation 
of work on the lower-rated order.?* It may be, of course, that no post- 
ponement of the lower-rated order’s delivery date will be required; or 
it may be that even if the whole production is turned over to the higher- 
rated order, its delivery date still cannot be met. As between two con- 
tracts bearing the same rating, delivery dates control the sequence of 
deliveries.?"° This does not necessarily mean that as between equally 
rated or unrated orders an earlier delivery date operates in the same man- 
ner as a higher rating, for all the regulation requires is that ‘ the se- 
quence of deliveries . . . shall be determined by delivery dates,” which 


271 “ Tjiscrimination,” as used in Priorities Regulation No. 1, probably does 
not refer to every price discrimination in the economic sense — fixing prices of 
defense and non-defense orders so that they do not represent an exactly equal 
percentage of allocable costs — but only to an obviously unequal treatment of the 
two sorts of orders in the method of “ establishing prices.” 

272 Section 944.2(b) (4). 

273 In the production of some types of machine tools, where production for 
each order is so specialized that great waste and delay would result from interrup- 
tions during any stage of production, somewhat more detailed provisions to the 
same general effect are included. See, e.g., Supplementary Order No. E-2-a, OPM 
Release, Sept. 1, 1941, 6 FED. REG. 4524 (1941) (cutting tools). 

274 Priorities Regulation No. 1, § 944.7(a), OPM Release No. PM 1022, Aug. 28, 
1941, 6 FED. REG. 4489 (1941). What actual adjustments have to be made by the 
producer will depend, of course, on the nature of his production and the orders he 
receives. It may be simply a paper operation as far as production is concerned, 
with delivery made to the higher-rated instead of to the lower-rated customer; 
or it may require complete rearrangement or readjustment of equipment to meet 
the higher-rated order. 

275 Tf there is an individual certificate, the delivery date referred to in it con- 
trols that stated in the order. § 944.7(b). 
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would seem to leave to the discretion of the producer how much earlier 
delivery under the early order should be made.?"® 

Interrelations between regulations designed to prevent inventory ac- 
cumulation and those concerning the use of blanket or individual pref- 
erence ratings and the use of materials received under rated orders raise 
many practical problems. It is obviously desirable, in order to avoid de- 
lay, that a producer should begin production on defense orders from in- 
ventory if he can. If his inventory is large enough to permit completion 
of the order without additional supplies and without depleting his in- 
ventory below a “ practicable working minimum,” he cannot use a rat- 
ing to replenish his inventory.2"* But, apparently to avoid delaying 
work on a defense order until arrival of supplies from rated orders whose 
ratings depend on their relation to the defense order, Section 944.11 of 
Priorities Regulation No. 1 provides in general terms that material deliv- 
ered under a rated order, or ‘“ an equivalent amount thereof,” must be 
used for the purpose intended by the rating, which would seem to permit 
dumping the material received under the rated order and not used in 
filling the defense contract into inventory free for any use.?"* Nelson 
has been careful to point out, however, that to come within this alterna- 
tive, orders for materials ‘“ must be placed before completion of the de- 
fense order.” 2*° Despite this section, P Orders generally provide that 
the rating may be applied only to orders for materials which are intended 
for fulfillment of the defense order at the time the materials order is 
placed; if the producer intends to begin work out of inventory, or as 
soon as he does so begin, the size of the material orders to which he can 
legally apply the rating diminishes, and with it his inducement to begin 
work immediately on the defense orders. Even if a producer’s inventory 
has become depleted below a “ practicable working minimum,” he was 
until recently always forbidden to use a preference rating merely to bring 
the level of inventory up to this point.?®° It was no doubt felt that the 


276 As a practical matter, this discretion will be of no importance when pro- 
duction for the two orders cannot be carried on simultaneously. The treatment 
of the same problem in the last war was somewhat different. See Priorities Circu- 
lar No. 3, § 10, Jan. 1, 1918, and Priorities Circular No. 4, § 14, July 1, 1918, in 
Gano, A Stupy oF Prioriry (Army Industrial College, 1938) Appendix A, Ex- 
hibits Nos. 5, 14 (mimeographed). 

277 See OPM Release No. PM 1258, Sept. 29, 1941, 2 C. C. H. War Serv. (1941) 
f 23,546. 

Se This apparently allows leeway for considerable misuse of preference ratings 
since it could be construed literally to permit use of materials received under a 
preference rating to fill civilian orders as long as eventually “an equivalent 
amount ” of the material were used to fill a defense order. But the obvious pur- 
pose of the preference-rating system would urge a construction to the effect that 
if the material received under a preference rating is to be used for any purpose other 
than that for which the rating was granted, it must be because an equivalent 
amount of the material has already been taken from inventory to fill the de- 
fense order. 

279 Ibid. 

280 See OPM Release No. PM 1258, Sept: 29, 1941, 2 C. C. H. War Serv. (1941) 


1 23,546. 
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possibilities of abuse were too great to permit it at all. More re- 
cently there have been indications that future P Orders will to some 
extent permit this use of ratings.?*? 

An allocation order to a producer takes precedence over his duty to 
deliver in accordance with any preference ratings, whether they are in- 
dividually assigned by the ANMB or the Director of Priorities or ap- 
plied under a P Order or an M Order.?®? If a producer working on a 
rated order has extended the rating against his suppliers, and then alloca- 
tions prevent his completion of the order, he is obviously not entitled to 
continue to demand preference from his supplier. As to supplies already 
received by use of the rating, it would seem that the allocation orders 
could fairly be construed as permitting use of all materials on hand to 
comply with the allocations and thus as modifying, to that extent, the 
usual limitations on use of materials received under a preference rating. 

(6) Civil Liability Resulting from Compliance with a Priority Order. 
— A spirit of cooperation with the priority administration is, of course, 
greatly furthered by reasonable assurance to producers of immunity 
from civil liability to other customers because of a partial breach or 
cancellation of their contracts, resulting from compliance with pri- 
ority regulations. To this end, the Vinson Act provides that ‘‘ no person 

. . Shall be held liable for damages or penalties for any default under 
any contract or order which shall result directly or indirectly from his 
compliance with any rule, regulation, or order issued under this sec- 
tion.” ?°° Even without such a statute, a mandatory priority order which 
required breach of another contract would probably be a good defense, on 
familiar principles, if the producer had no reason to expect such an event 
when he made the contract.?8* And this is probably true whether or not 


281 See, e.g., Preference Rating Orders Nos. P-85, OPM Release No. T 74, Dec. 3, 
1941, and P-86, OPM Release No. PM 1783, Dec. 12, 1941. 

282 Priorities Regulation No. 1, § 944.10, OPM Release No. PM 1022, Aug. 28, 
1941, 6 FED. REG. 4489 (1941). This section refers only to precedence over indi- 
vidually assigned ratings, but the Director of Priorities has indicated that the rule 
applies to all ratings. See 2 R. I. A. Business & Defense Coordinator (1941) 
f{ R671. This sort of conflict is becoming increasingly frequent as allocation 
is extended. See Business WEEK, Sept. 10, 1941, p. 48; ANMB Critical List, 
2 C. C. H. War Serv. (1941) {[ 23,181. 

283 Pub. L. No. 89, 77th Cong., rst Sess. (May 31, 1941) §2(a)(2). There is 
conceivably a constitutional difficulty in applying this immunity provision to 
causes of action arising prior to its enactment. Cf. Campbell v. Holt, 115 U.S. 620 
(1885). But cf. Woodson v. Deutsche, 292 U. S. 499 (1934). As to those arising 
after enactment, there would seem to be a constitutional application of the war 
power and no violation of due process, even though the contract were made prior to 
enactment. Cf. Louisville & N. R. R. v. Mottley, 219 U.S. 467 (1911). 

284 Roxford Knitting Mills v. Moore & Tierney, Inc., 265 Fed. 177 (C. C. A. 
2d, 1919), cert. denied, 253 U. S. 498 (1920). See Dodd, Impossibility of Per- 
formance of Contracts Due to War-Time Regulations (1919) 32 Harv. L. Rev. 
789, 793. But if the priority system were voluntary only, there would be no de- 
fense. This was the situation before the issue of Priority Regulation No. 2, which 
purports to make legally enforceable previously issued as well as future preference 
ratings. But neither this nor § 944.13 of Priorities Regulation No. 1 seems to apply 
the immunity clause to liability arising from previous compliance with then 
voluntary preference ratings. It has been suggested that compliance with a pri- 
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there has been an actual threat by the Government to apply sanctions 
and even though the manufacturer sought out the order whose prefer- 
ence resulted in breach of his other contracts.?®°> But if the producer had 
reason to expect that future preference ratings or allocations would pre- 
vent performance of the contract at the time it was made — which is ob- 
viously the situation of most producers today — it is by no means clear 
that the defense of impossibility would be available in the absence of the 
statute.7°* It is clear, however, that the immunity clause in the statute 
was intended to apply to all these situations,?*" and it should be inter- 
preted not according to the technicalities of the common-law defenses of 
impossibility or illegality but in the light of its broad purpose: to relieve 
producers working on defense orders from liability in order to increase 
their willingness to put defense work ahead of civilian commitments. If 
the producer is actually required by a preference rating or an alloca- 
tion to deliver to a third person property in which one of his other cus- 
tomers had acquired some legal or equitable interest, it may be that the 
immunity clause, which is limited to “ damages . . . for any default 
under any contract or order,’’ would not apply, since the damages would 


ority order unauthorized by any statute but backed up by threat of economic 
sanctions should also be a good defense. Hulton & Co. v. Chadwick & Taylor, 
34 T. L. R. 230 (C. A. 1918); see Dodd, Impossibility of Performance of Con- 
tracts Due to War-Time Regulations (1919) 32 Harv. L. Rev. 789, 796-803. This 
problem is apparently of no contemporary importance in priority regulation since 
adequate statutory authority exists and no attempts have been made to use economic 
sanctions to reach results unauthorized by statute. Cf. infra pp. 484-85. 

285 See Mawhinney v. Millbrook Woolen Mills, Inc., 231 N. Y. 290, 300, 132 


N. E. 93, 96 (1920): “ The one who gave his service . . . should at least be con- 
sidered with as much favor as he who held back until threatened or his property 
commandeered. ... The fact that the defendant may have sought or welcomed the 


government work is immaterial.” But several federal cases, holding that the owner 
of property who is under contract to sell or lease it has no defense if the Gov- 
ernment requisitions it at his inducement, throw some doubt on the authority of 
the second proposition advanced in the Mawhinney dictum. See The Isle of Mull, 
257 Fed. 798, 802 (D. Md. 1919), rev’d on other grounds, 278 Fed. 131 (C. C. A. 
4th, 1921), cert. denied sub nom. Gaus Steamship Line v. Isles Steamshipping Co., 
257 U.S. 662 (1922); cf. Chicago & E. I. R. R. v. Collins Co., 249 U. S. 186, 193 
(1919) (distinguishable in that the defendant made false representations to the 
Government to induce the requisition). The defense of impossibility should pre- 
vail, however, since it is vital to the security of the nation itself that producers turn 
their efforts to war production and to compliance with the regulations designed to 
direct and increase it. This policy is doubtless strong enough to make the defense 
available even to the producer who seeks rated defense orders simply in order to get 
out of unfavorable civilian contracts. 

286 Cf. Northern Pacific R. R. v. American Trading Co., 195 U. S. 439, 466 
(1904) ; Intercoast S.S. Co. v. Seaboard Transportation Co., 291 Fed. 13,17 (C. C.A. 
1st, 1923) (overruling a previous case on almost identical facts) ; Berg v. Erikson, 
234 Fed. 817 (C. C. A. 8th, 1916). But cf. Philadelphia Boiler Works v. Founda- 
tion Co., 190 N. ¥. Supp. 696 (App. Div. 1st Dep’t 1921). The Philadelphia 
and the /ntercoast cases both use the language of an implied term of the contract 
arising from the recognized possibility of frustration by government action. The 
fact that the cases reach opposite results as to the content of the implied term 
emphasizes that the problem is really one of policy alone, at least when at the time 
the contract was made both parties had in view the contingency that performance 
might be prevented by government action. 

287 See remarks of Representative Vinson, 87 Conc. Rec., May 8, 1941, at 3829. 
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in this case be sought in a tort action and not “ under any contract or 
order.’”’ But in such a case the producer should be considered the instru- 
ment of the Government in exercising powers of eminent domain and 
therefore not liable.?®* As to residual supplies available for distribution 
under unrated contracts, the producer will probably be held obligated, 
in the absence of other government instructions as to rationing, to make 
a pro rata distribution among the customers to whom he is contractually 
bound.?*° | 


288 Cf, Yearsley v. Ross Construction Co., 309 U.S. 18 (1940). | 

289 Lipton’s, Ltd. v. Ford, 116 L. T. R. 632 (K. B. 1917); cf. McKeefrey v. 
Connellsville Coke & Iron Co., 56 Fed. 212 (1893); Oakman v. Boyce, 100 Mass. 
477 (1868); see Dodd, Impossibility of Performance of Contracts Due to War- 
Time Regulations (1919) 32 Harv. L. REV. 789, 793-94. 
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III. PRICE CONTROL 


HE problem of war finance is to utilize taxation, non-inflationary 
borrowing, and inflation so as to distribute the burden of the 
defense program most equitably among different income groups, and to 
minimize post-war economic dislocation. Although large wars have 
never been financed without some inflation, the resulting redistribution 
of wealth and increased war debt justify its use only to the extent the 
other two methods fail to raise the necessary funds.”°° Government 
price control is designed to check inflation from operating to any greater 
degree through its self-generating characteristics. 

Despite the complexities involved, there is general agreement as to 
when price controls should be adopted. Before the country has attained 
its maximum output capacity, the best antidote for rising prices is in- 
creased production. During this period, however, industrial bottle- 
necks may prevent supply from keeping pace with demand, in which 
case there is need for specific price controls, such as piecemeal price 
fixing,?®? and limitations on consumer credit for goods the supply of 
which is inelastic. Since there is danger of curtailed production in in- 
dustry from labor immobility and conflicts, prices may start to rise 
before full employment is reached.292, When they start to rise generally, 
either because of the approach to full employment or because of the 
effects of resistance areas in production,?%* direct price controls must 
be broadened and supplemented by fiscal and monetary measures if the 
still growing quantity of purchasing power is to be kept from pushing 
up the general price level. 


A. FiscaAL AND MONETARY CONTROLS 


Although it has been proposed that we “‘ pay as we go,” 2% or at least 
that the budget be balanced when the stage of full employment is 


280 See CROWTHER, WAR FINANCE IN BriTAIN (1940) passim. 

291 This is the price-control method adopted by the Office of Price Administra- 
tion at present. Such controls in bottleneck areas are necessarily accompanied by 
the use of priorities and civilian allocation. See supra pp. 445-60. 

292 See Harris, THE ECONOMICS OF AMERICAN DEFENSE (1941) 132; Williams, . 
Economic and Financial Aspects of the Defense Program (1941) 19 ACAD. OF Pot. 
Sci. PROC. 301, 303. 

293 Although it has been customary to distinguish between price rises as a 
result of bottlenecks and general price increases following full employment, it has 
been suggested that this distinction should be rejected, because as a practical matter 
the production peak is reached prior to full employment. See Galbraith, The Selec- 
tion and Timing of Inflation Controls (1941) 23 Rev. Econ. STATISTICS 82; Clark, 
Further Remarks on Defense Financing and Inflation, id, at 107, 109—I0. 

294 See Flynn, An Approach to the Problem of War Finance (1936) 183 ANNALS 
217. 
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reached,?**> such plans are not as economically important as they 
sound,?** and apparently have been rejected in favor of a program of 
combined taxation and borrowing. In accordance with the principle 
that since loans are less likely to retard production, they are preferable 
to taxes in the early part of the war effort, the Treasury Department 
through its Defense Savings Bond drive has been trying to reach savings 
while preventing the creation of new credit by commercial banks.*’ 
Though the immediate effect of this program is to reduce purchasing 
power, nevertheless it may have some inflationary effect in that savings 
that might otherwise have remained idle may be turned into active pur- 
chasing power by the Government. If the campaign is pushed to the 
extreme of ‘inducing the public to borrow from banks in order to buy 
the securities, it would be transformed into an inflationary measure, 
and it would then be simpler to allow banks to buy the bonds outright.*”° 

At the present time, with prices generally on the upswing, emphasis 
is turning to taxation as the more reliable fiscal device for curbing infla- 
tion. Although economists are not in accord as to the proper elements 
of the tax program,”*® it seems fairly certain that the income tax on 
individuals will be the primary taxation weapon against inflation. But 
two characteristics tend to make it unwieldy — inflexibility and delay 
in taking the spending power from the public.*°° To combat rising 
prices efficiently, the Government should be able to make adjustments 
in tax rates and exemptions more promptly than would be practicable 


295 See (1941) 27 FED. Res. BULL. 1 (special report of the Board of Governors 
of the Federal Reserve System to Congress, Dec. 31, 1940). 

296 Whether the defense effort is financed by taxation or borrowing, it is still 
the present generation that pays for it. For the most part, a huge war debt does 
not shift the cost of the war to future generations, for they owe the debt only to 
themselves. See Picou, THE PoriticaL Economy oF War (2d ed. 1941) 72-86. 
But it is true that the heavier the borrowing now, the more severe the burden on fu- 
ture taxpayers. The degree of social unrest accompanying redistribution of wealth 
upon payment of the debt could be decreased if accompanied by an intelligent 
tax plan. 

297 Series E bonds are sold only to individuals, who are limited to a maximum 
of $5000 (maturity value) per year. Series F and G are available to all purchasers 
except commercial banks, with a $50,000 (issue price) limit per year for the two 
issues combined. See Anderson, United States Savings Bonds and Tax Anticipation 
Notes (1941) 27 Fep. Res. BuLL. 875. 

298 See Williams, Economic and Financial Aspects of the Defense Program 
(1941) 19 AcaD. oF PoL. Sct. Proc. 301, 306. 

299 Economists, though generally agreed that taxes should increase as the de- 
fense effort progresses, vary in their ideas as to the type of taxes to be adopted and 
as to when severe taxes should be imposed. Most of them feel that at least when 
prices begin to rise generally, income-tax rates should be increased sharply, and ex- 
emptions lowered. See Hart, Safeguards against Inflation (1941) 23 Rev. Econ. 
Statistics 85; TNEC Monograph 20, Taxation, Recovery, and Defense (1940) 
246-48. Some desire a retail-sales tax early in the program. See Angell, Taxation, 
Inflation, and the Defense Program (1941) 23 Rev. ECON. STATISTICS 78, 81. Others 
go to the opposite extreme and contend that it should not be used at all. Thus 
Harris argues that rationing would be preferable to a general sales tax, and that if 
increased income taxes cannot stem the inflation tide, then a modification of Keynes’s 
forced-loan plan and selected excise and payroll taxes should be adopted. See Har- 
RIS, THE ECONOMICS OF AMERICAN DEFENSE (1941) 175-77; TNEC Monograph 20, 
Taxation, Recovery, and Defense (1940) 242-44. 

300 See Hart & ALLEN, PAYING FOR DEFENSE (1941) 163-92. 
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for Congress. While there are no historical precedents for delegating 
the power to fix federal tax rates,?°! it would seem that directions to 
increase the rates by specified percentages upon certain rises in a named 
price index would set up a sufficiently definite standard to be constitu- 
tional,®°? especially if it is conceded that Congress cannot efficiently 
cope with inflation without the help of an agency to change tax rates 
and exemptions as occasion demands.*® 

Since the present law does not require the payment of income taxes 
until the year following that in which the income is received, there is a 
lag in collection which must be remedied if stiffer rates and exemptions 
are to have their maximum effect in reducing purchasing power. Al- 
though the Treasury Department’s tax-anticipation notes are a step in 
the right direction,*** more drastic measures will be needed to cope 
with this lag when reduction of consumption becomes essential. Ad- 
ministrative difficulties would seem to eliminate the possibility of mak- 
ing taxes payable quarterly during the assessment year, but an attempt 
could be made to collect the tax at the source.*°° Although this device 
would not be wholly adaptable to surtaxes,°°* it would capture enough 
funds to justify its use, especially when exemptions are lowered and 
normal taxes increased, for the normal tax could readily be collected 
from wages, salaries, dividends, and interest.*°’ Legislation patterned 


301 The rather broad delegations of the power to fix tariff duties and railroad 
rates which have been upheld are not controlling authority for delegating discretion 
to adjust tax rates to economic conditions, for foreign trade and railroads have tra- 
ditionally been subject to administrative regulation. Cf. J. W. Hampton, Jr. 
& Co. v. United States, 276 U.S. 394 (1928); Intermountain Rate Cases, 234 U.S. 
476 (1914). 

302 Cf, Williamsport Wire Rope Co. v. United States, 277 U.S. 551 (1928); 
Michigan Central R. R. v. Powers, 201 U.S. 245 (1906). 

303 The necessity of delegation has been regarded as a factor to be considered in 
determining its constitutionality. See Panama Refining Co. v. Ryan, 293 U. S. 
388, 421 (1935); J. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 407 
(1928) ; Note (1933) 47 Harv. L. REv. 85, 94. 

304 These notes were put on sale August 1, 1941, in two series. Series A, issued 
in three denominations, $25, $50, and $100, yields 1.92% per year, and is 
limited in use for tax purposes to $1200 annually. Series B, issued in denomina- 
tions of $100 to $1,000,000, yields a return of .48% per year. If not used in pay- 
ment of taxes, the notes are redeemable at the purchase price. They are not trans- 
ferable and cannot be used as collateral for loans. See Anderson, United States 
Savings Bonds and Tax Anticipation Notes (1941) 27 Fep. Res. BULL. 875. Cor- 
porations have made much more use of the notes than have individuals. See TIME, 
Sept. 29, 1941, Pp. 77. 

305 See Hart & ALLEN, PAYING FOR DEFENSE (1941) 165-72. The payroll tax 
has been criticized as especially likely to lead to demands for wage increases when 
increases in the tax rate are geared to the rising cost of living. See Shoup, Choice 
of Tax Measures to Avert Inflation (1941) 23 Rev. Econ. Statistics 88, 89. The 
control of wages is discussed infra pp. 499-501. 

306 Although different surtax rates could be applied as the income paid during 
the year increased from one bracket to another, this would not compensate for 
surtax differences when the surtax net income is derived from more than one 
source. Since an annual return would be required anyway for income not taxed 
at the source and for various deductions, an adjustment for the uncollected part of 
the surtax could then be made. 

307 In Great Britain income taxes are collected at the source, and this will 
become more effective under the new normal tax rates of 50%. See Strangman, 
Great Britain’s Income Tax under the 1941-42 Budget (1941) 19 TAXES 534. 
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after the technique used in the collection of social-security taxes would 
be required.?° 

Notwithstanding recommendations to Congress of machinery for 
prompt payment and flexibility of rates,°°® the Revenue Act of 1941 
contained no such innovations.**° Surtax rates were increased, espe- 
cially for the middle-income groups,*"! and exemptions were lowered,*!? 
but these changes are not likely to do more than retard the rate of in- 
crease of purchasing power. A new manufacturer’s excise tax of 10% 
has been placed on certain products, some of which compete for their 
basic materials with goods needed for the war program,*** and a sim- 
ilar retailer’s tax has been levied on a few luxury items.*44 While 
the latter may be justifiable as a producer of revenue, it can ob- 
viously have no material effect on prices. The manufacturer’s excise 
tax will transfer rather than reduce consumer purchasing power to the 
extent that it diverts goods to war industries. The new Act also 
raised the corporate-income and the excess-profit taxes.*1° Besides be- 
ing essential war-finance measures,*** these taxes play a more important 
role in the price-control program than mere prevention of profiteering.**" 
By levying on corporate earnings the Government could secure part of 
the national income which would otherwise be available for increased 


808 Social-security taxes are deducted by the employer from wages when paid. 
Int. REV. Cope § 1401. The President favors an extension of the Social Security 
Act to a larger number of individuals. N. Y. Times, Oct. 1, 1941, p. 1, col. 2. 
This will have an effect similar to that of increasing the normal tax rate for some 
employees, and indicates that it might be simpler to use the social-security ma- 
chinery, rather than to make new statutory arrangements for collection of the 
normal income tax on wages and salaries at the source. The fundamental difference 
in the two methods, of course, is that one is a forced loan and the other a tax. 
Cf. TNEC Monograph 20, Taxation, Recovery, and Defense (1940) 242-44. 

309 See Hearings before Committee on Ways and Means on Revenue Revision 
of 1941, 77th Cong., rst Sess. (1941) 326-60. 

310 But the Treasury Department has recently sent to Congress a proposal 
calling for payments at the source in 1942. N. Y. Times, Nov. 6, 1941, p. 1, col. 5. 

311 The 1940 Act imposed no surtax on net incomes of less than $4000, whereas 
now there is a surtax of 6% on the first dollar of surtax net income. Whereas 
formerly the surtax on net incomes between $4000 and $6000 was 4% of the 
excess over $4000, it is now 13% plus, of course, surtaxes on the net income below 
$4000. InT. REv. CopE § 12. | 

312 The personal exemptions are now $750 and $1500. Int. Rev. Cope 
§ 25 (b)(1). 

313 InT. REV. CopDE § 3406. 

314 InT. REV. CopE 8§ 2400-2402. 

315 Although the normal tax rates were not increased, a new surtax of 6% was 
imposed on surtax net incomes not in excess of $25,000, and on surtax net incomes 
in excess of $25,000, $1500 plus 7% of the excess. Int. REV. Cope §15. Excess- 
profits taxes went up only 10% in each bracket, but since they are now computed 
before income taxes are deducted, the actual increase is somewhat larger. Int. REv. 
Cope §§ 710-11; see Time, Sept. 29, 1941, p. 76. This tax should be increased 
as the defense program progresses. See TNEC Monograph 20, Taxation, Recovery, 
and Defense (1940) 246-49. 

316 In the World War the excess-profits tax became the source of more revenue 
to the United States than any other, and in 1918 it provided over $2,500,000,000 in 
conjunction with the war-profits tax. See Buehler, The Taxation of Corporate 
Excess Profits in Peace and War Time (1940) 7 LAw & ContTEMP. PROB. 291, 293. 

317 But see CROWTHER, WAR FINANCE IN BRITAIN (1940) 22. 
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wages and dividends, thus reducing the need for collecting income taxes 
at the source.*1® 

Control of credit is an essential supplement to taxation in the fight 
against inflation, and the present potentialities for credit expansion *?° 
increase the importance of regulation in this field. The necessity of 
getting production into high gear as soon as possible, however, requires 
an easy-money policy until capacity production is reached; *?° and there 
are sharp differences of opinion as to the desirability of tightening the 
money market even after that time.*?4_ The Board of Governors of the 
Federal Reserve System has raised reserve requirements to the maxi- 
mum,?” thus indicating its attitude on the question, but further action 
will be needed if its goal is to be attained.*?* The justification for a 
more liberal credit policy is that there should be no obstacles to infla- 
tionary borrowing by the Government in order to meet its bills. Perhaps 
the solution is the subordination of general monetary regulation to a 
system of specific credit controls, and reliance on other anti-inflationary 
measures to keep prices within bounds.®** Such steps have already been 
taken in the field of installment credit,?*° which will cut down expendi- 
tures for durable goods. 


818 See Eccles, Financial Problems of Defense (1941) 27 FED. Res. BULL. 506, 
07. | 
319 See (1941) 27 FEp. Res. BULL. 1083, 1144. 

820 See Henderson & Nelson, Prices, Profits, and Government (1941) 19 Harv. 
Bus. REv. 389, 398. 

321 Tt has been argued that the purely monetary aspects are of secondary impor- 
tance, and that the controlling factors will.be increased output and economies in con- 
sumption and capital formation, brought about by a well-balanced tax and loan 
policy, rationing, and price fixing. See Harris, THE ECONOMICS OF AMERICAN 
DEFENSE (1941) 143-45. It is also suggested that uncertainty, the very factor 
that has created large excess reserves, restricts credit expansion, “ because of the 
risk involved in a possible sudden ending of the war, because of the fear of an ulti- 
mate collapse of the entire economic system, or because increasing taxes or gov- 
ernment restrictions may destroy profits... .” See Mourton, FUNDAMENTAL 
Economic Issues In NATIONAL DEFENSE (1941) 22. 

322 N, Y. Times, Oct. 26, 1941, § 3, p. 1, col. 5. The maximum under present 
legislation is 14%, 20%, and 26% of demand deposits for country, reserve city, 
and central reserve city banks respectively, and 6% of time deposits. 38 Stat. 270 
(1913), aS amended, 38 Stat. 691 (1914), 40 STAT. 239 (1917), 40 STAT. 970 
(1918), 12 U. S. C. § 462 (1934); 48 StaT. 54 (1933), as amended, 49 STAT. 706 
(1935), 12 U.S. C. § 462b (Supp. 1939). 

323 That the Board of Governors is aware of this is shown by its special report 
to Congress proposing legislation which would give it power to double the existing 
reserve limits. See (1941) 27 Fep. Res. But. 1; Eccles, Economic Preparedness 
for Defense and Post Defense Problems (1941) 27 Fep. Res. Buty. 12. An addi- 
tional proposal by the Board that the power further to devalue the dollar should 
be permitted to lapse was ignored by Congress. See Pub. L. No. 142, 77th Cong., 
ist Sess. (June 30, 1941). 

824 England, Canada, and Germany have taken this course. In the United 
States a further reason for this solution is that higher interest rates resulting from 
credit contraction would depress the value of government securities, which at the 
present time are the chief assets of banks. If the banks sold to avoid losses, private 
investors would have to absorb old issues as well as new. See Williams, Economic 
and Financial Aspects of the Defense Program (1941) 19 ACAD. OF Pot. Sci. Proc. 

OI, 308. 
: 335 See Regulation W of the Board of Governors of the Federal Reserve System 
(1941) 27 Fep. Res. BuLL. 840, as amended, zd. at 974, 1088. This regulation was 
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B. Price FIXING 


It is clear that fiscal and monetary efforts must be aided by more 
specific controls if rising price spirals are to be avoided. The most ob- 
vious step is direct price fixing, either through the imposition of ceilings 
on prices *”° or the regulation of profit margins.*?7_ Fiscal and monetary 
policies are still important when selective ceilings are imposed, and even 
when an overall ceiling is adopted, for any device that diminishes pur- 
chasing power makes attempted evasions and the need for rationing less 
likely. 

(1) Price Fixing in the Absence of Statute. — The work of the War 
Industries Board and Price Fixing Committee in the last war and of 
the Office of Price Administration in the present war demonstrates 
that as a practical matter government price fixing can be achieved 
without specific statutory authority. Despite lack of express statu- 
tory authority,??° the two World War agencies regulated prices of a large 
number of basic commodities,**° using as their enforcing weapons pub- 
licity, the power to commandeer, and the power to withhold priorities 
in transportation, materials, and fuel. Although the regulations ap- 
peared to be voluntary agreements with the various industries, the 
continuing threat of sanctions gave them a compulsory tinge.*°° OPA 


issued pursuant to Executive Order No. 8843, 6 FED. REG. 4035 (1941). The 
President based his action on the amended Trading with the Enemy Act, which 
provided that during time of war or during any other period of national emergency 
declared by the President, he may regulate “ transfers of credit between or payments 
by or to banking institutions as defined by the President... .” 40 Stat. 415 
(1917), as amended, 4o Stat. 966 (1918), 48 StaT. 1 (1933), 54 STAT. 179 (1940), 
12 U. S. C. A. § g5(a) (Supp. 1940). The order defined a banking institu- 
tion to include “any ... person engaged in the business of making or holding 
extensions of credit whether as vendor of consumers’ durable goods or other- 
wise.” The existing statutory authority for this order is doubtful. It has been 
suggested that §2(d) of the Administration’s original price control bill, H. R. 
5479, 77th Cong., rst Sess. (Aug..1, 1941), would supply more concrete authoriza- 
tion. See (1941) 41 Cor. L. Rev. 1287, 1291, n.31; cf. Hearings before Banking 
and Currency Committee on H. R. 5479, 77th Cong., 1st Sess. (1941) 107-108. 
But the bill as passed by the House does not contain power to regulate “ selling ”’ 
or “ marketing ” practices. See H. R. 5990, 77th Cong., 1st Sess. (Nov. 28, 1941) 
§ 2(d). 

826 QPA’s price-control activities have primarily taken the form of maximum 
prices on selected basic materials. Mr. Baruch has proposed an overall price 
ceiling as against Mr. Henderson’s piecemeal method. For their respective views, 
see Baruch, Priorities: The Synchronizing Force (1941) 19 Harv. Bus. REv. 261; 
H. R. Doc. No. 163, 72d Cong., 1st Sess. (1931) 800-813; Henderson & Nelson, 
Prices, Profits, and Government (1941) 19 Harv. Bus. REv. 389. 

327 The price-control efforts of the Food Administration in the last war were 
concentrated much more on control of dealers’ profit margins than on producers’ 
prices, because of the desire to stimulate production. See Harpy, WarTIME Con- 
TROL OF PRICES (1940) 163-64. 

328 The activities of the WIB and the Price Fixing Committee were founded 
on authority derived not directly from Congress but from the President, through 
powers conferred on him by the National Defense Act. 39 Strat. 649 (1916), 
50 U.S.C. 8§ 1-4 (1934). 

329 See GARRETT, GOVERNMENT CONTROL OVER PRICES (1920) 244. 

850 See H. R. Doc. No. 163, 72d Cong., 1st Sess. (1931) 816, 817. 
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is conducting similar activities, with the interesting variation that its 
price schedules purport to be orders, not agreements.*** Although the 
Price Administrator has no direct legal means of enforcement,**? the 
same type of indirect pressure tactics available in the World War can 
be used to secure substantial obedience.*** The most flexible and ef- 
fective indirect sanction available to the Government is the use of 
priorities power under Section 2(a) of the Priorities Act.*°* The use of 
this power, however, presents difficulties. The most natural inter- 
pretation of the Act would limit the use of priorities to instances di- 
rectly designed to bring about a distribution of materials advantageous 
to national defense. But price control and more particularly the estab- 
lishment of maximum-price schedules could be an important supple- 
ment to some types of priorities control,**° and this might justify the 


331 These schedules read that after a certain date, “ regardless of the terms of 
any contract of sale or purchase, or other commitment, . . . no person shall sell, 
offer to sell, deliver, or transfer . . .” at a price in excess of the maximum prices 
set therein. See, e.g., OEM Release No. PM 931, Aug. 13, 1941, 6 FED. REG. 4063 
(1941). 

If the schedules are valid war-power regulations by the President, they are 
not invalid when they impair contracts. Cf. Marcus Brown Holding Co. v. 
Feldman, 256 U. S. 170 (1921). Some of the schedules, however, permit the fulfill- 
ment of pre-existing contracts at the contract price on satisfaction of certain speci- 
fied conditions. See, e.g., OEM Release No. PM 912, Aug. 12, 1941, 6 FEp. Rec. 
4009 (1941). | 

332 The price schedules themselves virtually acknowledge this; their enforcement 
provisions provide that OPA will inform Congress and the public of violations and 
see to it that “ the powers of the Government are fully exerted in order to protect 
the public interest.” Jbid. 

333 So far the Price Administrator has relied on voluntary cooperation and the 
pressure of public opinion in carrying out his price-fixing policy, but he can recom- 
mend that the President use his authority under the following statutes: (1) 41 Stat. 
477 (1920), 49 U.S. C. §1(15) (1934), providing that in time of war or threatened 
war the President may certify to the ICC that it is essential to the national defense 
that certain traffic shall have preference in transportation; (2) 39 STAT. 645 (1916), 
10 U. S. C. § 1361 (1934), providing that in time of war the President can assume 
control of any system of transportation; (3) Pub. L. No. 274, 77th Cong., 1st Sess. 
(Oct. 16, 1941), providing that the President may requisition military or naval equip- 
ment, or machinery, tools, and supplies necessary for their manufacture or opera- 
tion; (4) §9 of the Selective Service Act, 54 Stat. 892 (1940), 50 U.S.C. A. § 309 
(Supp. 1940), providing for the commandeering of plants upon refusal to fill a gov- 
ernment order, or give it a preference, or accept a reasonable price as determined by 
the Secretary of War or the Secretary of the Navy; (5) § 120 of the National De- 
fense Act, 39 STAT. 213 (1916), 50 U. S. C. § 80 (1934), which also concerns plant 
commandeering; and (6) §2(a) of the Priorities Act, 54 Stat. 676 (1940), as 
amended by the Vinson Act, Pub. L. No. 89, 77th Cong., rst Sess. (May 31, 1941), 
which gives the President power to allocate materials as he deems appropriate in 
the public interest. 

334 See supra pp. 460-63. 

335 The existence of a maximum price which tended to become the uniform 
market price would remove the temptation to a producer to disregard higher ratings 
in order to fill a more profitable lower-rated or unrated order. The existence of a 
price ceiling helps discourage hoarding and accumulation of inventories, since it at 
least removes any incentive for sellers to hold for a price rise and for buyers to buy 
ahead of needs in fear of such a rise. There may be situations, however, where the 
maximum price could not be shown to have any effect toward helping priority con- 
trols. 
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use of Section 2(a) to enforce such schedules in some cases.22* It could 
be argued, moreover, that the language of the Section is so broad as to 
permit use of the powers it confers for any purpose connected with 
national defense. This would include price control, whether or not 
designed to aid in the proper distribution of materials for war indus- 
tries.*°7 And even if this or other indirect sanctions were improperly 
applied, it is difficult to find a basis on which a person affected could 
challenge such a method of price control. 

The standing in court of price schedules and regulations issued in the 
absence of statute must depend on whether they are within the war 
power of the President.*** Cases arising under World War price fixing 
generally held that the orders were unenforceable. Thus in Standard 
Chemicals & Metals Corp. v. Waugh Chemical Corp.,**° a seller obtained 
judgment for the contract price of goods although that price was above 
the price ceiling. It is difficult to tell, however, how much the decision 
was affected by the fact that Congress had passed a statute authorizing 
price fixing for certain commodities without including the particular 
one involved in the case. United States v. McFarland **° is typical of 
several cases involving regulations of the Wool Division of the War 
Industries Board.**+ In a suit by the Government to recover excess 
profits in accordance with the Division’s regulations, judgment was for 
the defendant, the court saying that such a regulation was invalid in 
the absence of statutory authority. 

Recent lower-court decisions, however, have upheld OPA price sched- 
ules under analogous circumstances on the grounds of public policy.**? 


336 This is at least true when the same transaction involves violations of both 
priority and price regulations. 

337 See Dodd, Impossibility of Performance of Contracts Due to War-Time 
Regulations (1919) 32 Harv. L. REV. 789, 801-802. 

338 Since these powers, incapable of precise definition, depend largely on the 
necessities of the occasion, the need for price fixing may justify the President’s action 
until Congress has stated its position on the question. See BERDAHL, WAR POWERS OF 
THE EXECUTIVE IN THE UNITED STATES (1920) 267-70; cf. Cross v. Harrison, 16 How. 
164 (U.S. 1853) ; The Prize Cases, 2 Black 635 (U.S. 1862) ; In re Neagle, 135 U.S. 
1, 64-65 (1890) ; Hamilton v. Dillin, 21 Wall. 73 (U.S. 1874). 

839 231 N. Y. 51, 131 N. E. 566 (1921). Cf. Bell v. Lamborn, 2 F.(2d) 205 
(C. C. A. 4th, 1924); W. H. Goff Co. v. Lamborn & Co., 281 Fed. 613 (C. C. A. sth, 
1922); J. N. Pharr & Sons, Ltd. v. C. D. Kenny Co., 272 Fed. 37 (C. C. A. 5th, 1921), 
cert. denied, 257 U. S. 648 (1921); North Hempstead v. Public Service Corp. of 
Long Island, 107 Misc. 19, 176 N. Y. Supp. 621 (Sup. Ct. 1919), aff'd, 192 App. Div. 
924, 182 N. Y. Supp. 954 (2d Dep’t 1920). But cf. Mario Tapparelli Fu Pietro of 
America, Inc. v. A. L. Gosselin Corp., 174 N. Y. Supp. 636 (Sup. Ct. 1919). 

340 15 F.(2d) 823 (C. C. A. 4th, 1926), cert. revoked, 275 U.S. 485 (1927). 

841 Cf. United States v. Avery, 30 F.(2d) 728 (N. D. N. Y. 1927) ; United States 
v. McMurtry, 48 F.(2d) 258 (S. D. N. Y. 1930). But cf. United States v. Kraus, 
33 F.(2d) 406 (C. C. A. 7th, 1929); United States v. Traugott Schmidt & Sons, 2 
F.(2d) 290 (E. D. Mich. 1924). 

842 Tf the price schedules are enforced in court, a seller might be allowed to re- 
cover the maximum fixed price for a product delivered under a contract for a higher 
amount. Cf. Highland v. Russell Car & Snow Plow Co., 279 U.S. 253 (1929). But 
if the buyer paid the higher price and sued to get it back, the doctrine of in pari 
delicto might apply. Cf. Mancourt-Winters Coal Co. v. Ohio & Michigan Coal Co., 
217 Mich. 449, 187 N. W. 408 (1922). 
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Thus, a bankruptcy court has forbidden a trustee to sell the debtor’s 
property at a price above OPA’s ceiling,*** and a lower New York court 
has held that a contract which violated a price regulation was unen- 
forceable: 


Any attempt to perform in accordance with the contract would have invited 
official displeasure resulting in punishment for unlawful conduct. As the law 
does not countenance futile gestures and certainly will not compel illegal 
conduct, it follows that no contract exists between these parties and the agree- 
ment to arbitrate is unenforcible.?** 


These cases may indicate that the courts are prepared today to disre- 
gard the World War precedents. It is not inconceivable that OPA may 
even be able to enforce its schedules by injunction. 

The effect of non-statutory price fixing on contract obligations will 
become moot if Section 206 of the proposed Emergency Price Control 
Act °° becomes law, for this section ratifies the price ceilings of OPA. 
Such a provision would seem to be constitutional.°*° 

(2) Statutory Price Fixing. — The unsettled condition of the law and 
the impracticability of widespread enforcement through civil action 
make resort by the Government to sanctions such as those under the 
Priorities Act the only sure method of enforcement. But the Govern- 
ment is reluctant to use a Club which might throw men out of work and 
otherwise delay production at a time when increased output is of great 
importance.*47 Moreover, such sanctions are a cumbersome weapon 
with which to bring the small dealer into line. Obviously, a statute 


a 


348 Pennsylvania Co. for Insurance on Lives & Granting Annuities v. Cincinnati 
& L. E.R. R., S. D. Ohio, Sept. 19, 1941 (unreported). In so instructing the trustee, 
Judge Nevin said, “I am thoroughly in accord with the views of counsel and the 
interested parties that we should observe these regulations and that we should do 
everything we can to cooperate with those in authority along the lines that they 
think best in this emergency. ... I am certainly of the opinion that the United 
States Courts ought to do whatever they consistently and properly can to go along 
with what those in authority think are the best interests of the country in the matter 
of defense. This is a part of that program, as I understand it.” [ Record, p. 2264. ] 
Cf. Oliver Clyde Riggs, E. D. Pa., Oct. 28, 1941 (unreported). In this case the Price 
Administrator was allowed to intervene, and he sought a court order directing the 
receiver not to sell tools at prices above those established by Price Schedule No. 1. 
The court refused to decide the legal question involved on such short notice, or to 
postpone the sale, but suggested to the receiver that the auctioneer at the beginning 
of the sale read the OPA price ceilings and announce that all articles sold above the 
fixed price were subject to the confirmation of the court. 

344 Matter of Kramer & Uchitelle, Inc., N. ¥. L. J., Oct. 28, 1941, p. 1248, col. 7 
(N. Y. Sup. Ct.). 

845 H.R. sggo, 77th Cong., 1st Sess. (1941) (hereinafter cited EPCA). Sec- 
tion 206 affects not only contracts made after an OPA price schedule is is- 
sued, but contracts made prior to that time, deliveries under which were made 
while a ceiling is in effect. The section makes all such contracts which violate a ceil- 
ing “ invalid and unenforceable.” 

346 Congress can impair contracts under the war power. Cf. Marcus Brown 
Holding Co. v. Feldman, 256 U. S. 170 (1921); Norman v. Baltimore & O. R. R., 
294 U. S. 240, 305 (1935); Home Building & Loan Ass’n v. Blaisdell, 290 U. S. 398 
(1934). See also supra p. 460. 

347 See Sen. Rep. No. 944, Part 2, 74th Cong., 1st Sess. (1935) Ir et seq. 
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empowering the Price Administrator to fix prices and enforce his orders 
directly through penalties, injunctions, and other means is necessary for 
price control to be effective. The EPCA, recently passed by the House, 
is designed to satisfy this need.°*8 

(a) Constitutionality of Price Control. — State price-fixing statutes 
have been held constitutional under the police power provided they 
were passed in order to protect the public interest; **® and although the 
Federal Government has no general police power,**° the limitations placed 
on Congress by the Fifth Amendment are the same as those imposed on 
the states by the Fourteenth Amendment.**! Therefore, if it is conceded 
that inflation is imminent, and that the public interest demands that in- 
flation be controlled, the proposed statute providing for fixing the price 
of any commodity would not be a denial of due process but a valid ex- 
ercise of the war power.®”” 

But the due process clause requires that price regulations, like any 
regulations under the war or police powers, must be reasonable. That 
this restriction means that each producer or dealer is entitled to a profit 
seems untenable, and yet the problem has not been satisfactorily dealt 
with by the Supreme Court. The “ fair return on fair value ” rule of 
Smyth v. Ames *°* would seem inapplicable outside of the public-utility 
field,*°* and even here the Court has said that “ The loss of, or the 


348 H.R. 5990, 77th Cong., rst Sess. (1941). The bill empowers the Adminis- 
trator to impose ceilings on commodities, rents, margins, and commissions. §§ 2(a), 
(b), 302(c), (i). The Administrator can obtain injunctions against violations, and 
wilful violations are punishable by fines and imprisonment. §§ 205(a), (b). This 
bill was passed by the House on November 28, 1941. 

349 F.g., Olsen v. Nebraska ex rel. Western Reference & Bond Ass’n, Inc., 313 
U. S. 236 (1941) ; Nebbia v. New York, 291 U.S. 502 (1934). The principle is illus- 
trated by the cases testing the emergency rent legislation growing out of the last 
war. The validity of the District of Columbia rent law, which provided that ten- 
ants could occupy premises so long as they paid a reasonable rent as fixed by a com- 
mission, was upheld on the ground that the regulation of rents was of public concern 
at the time, and therefore within the police power. Block v. Hirsh, 256 U.S. 135 
(1921) ; accord, Edgar A. Levy Leasing Co. v. Siegel, 258 U.S. 242 (1922) ; Marcus 
Brown Holding Co. v. Feldman, 256 U. S. 170 (1921). 

350 The police power of the Federal Government does exist for the District of 
Columbia and the various territories. Cf. Block v. Hirsh, 256 U.S. 135 (1921). 

351 See Hamilton v. Kentucky Distilleries & Warehouse Co., 251 U.S. 146, 156 
(1919). 

852 The provision of the Lever Act authorizing the President to fix the price of 
coal during the World War was sustained under the war power. 40 Strat. 284 
(1917), Highland v. Russell Car & Snow Plow Co., 279 U.S. 253 (1929). But this 
case does not hold that the war power justifies all price fixing. It has been sug- 
gested that for price control to be valid, not only must competition be inadequate 
to protect the public, but the commodity regulated must be a. necessity of life. See 
United States v. Macintosh, 283 U. S. 605, 622 (1931). Under this view, a price 
regulation affecting a commodity which a court did not deem a necessary might be 
unconstitutional. But the “necessity of life” limitation to price fixing seems un- 
sound. See Mr. Justice Stone, dissenting in Tyson & Bro. v. Banton, 273 U. S: 418, 
447 (1927). 

353 169 U.S. 466 (1898). 

354 This rule is based on the utility’s affirmative duty to serve the public or sub- 
ject itself to possible loss of franchise. See 3 Ponp, Pusiic Urmurtes (4th ed. 1932) 
§ 911; (1934) 48 Harv. L. REV. 331, 332. 


This content downloaded from 134.121.47.100 on Sun, 08 Nov 2015 09:55:43 UTC 
All use subject to JSTOR Terms and Conditions 


1942] AMERICAN ECONOMIC MOBILIZATION 487 


failure to obtain, patronage, due to competition, does not justify the 
imposition of charges that are exorbitant and unjust to the public.” °° 
But when the issue of confiscation by fixed prices has been raised, the 
Court has preferred to place its decision on other grounds.*°® An ex- 
ception appeared in Tagg Bros. & Moorhead v. United States, which 
held that rates imposed on marketing agencies were valid although they 
would not insure a profit for all agencies.*** The importance of the 
case is somewhat diminished, however, by Acker v. United States,*** 
where on similar facts the Court said that the question of reasonable- 
ness of charges for personal service raised no problem of confiscation, 
since “ appellants employ little physical property in their business and 
no complaint is made as to the allowance of interest on such as they do 
employ.” **° This reasoning suggests that price ceilings imposed on 
businesses possessing capital investments might be tested by the public- 
utility standard, and a different test applied to dealers. While it may 
be that the measure of fair return to a reasonably efficient dealer is dif- 
ferent from the measure of fair return to a reasonably efficient manu- 
facturer, obviously a high-cost manufacturer should not be entitled to a 
profit if an inefficient dealer is not. 

Despite this unsatisfactory treatment in the Supreme Court cases, it 
is probably true that the schedules in any industry need do no more 
than give a fair profit to the reasonably efficient producer or distrib- 
utor.2®° Nor can the marginal producer be specially treated, for to give 
the Government power to alter prices set by supply and demand while 
denying its exercise when it changes the financial status of the ineffi- 
cient business man would be to give an empty power.**? Passing on any 
specific price schedule would of course require a determination of what 
is a fair profit, and whether the particular complainant was reasonably 


855 Public Service Commission of Montana v. Great Northern Utilities Co., 289 
U.S. 130, 135 (1933). 

356 Cf, Aetna Ins. Co. v. Hyde, 275 U.S. 440 (1928); J. M. McDonald Coal 
Mining Co. v. United States, 56 Ct. Cl. 440 (1921), afd, 261 U. S. 608 (1923) 
(coal price ceiling under Lever Act upheld though plaintiff producer could sell 
only at a loss). 

357 29 F.(2d) 750 (D. Neb. 1928), aff'd, 280 U. S. 420 (1930). Even here, how- 
ever, the Court’s treatment of the question is very cursory. See Note (1934) 34 
Cot. L. REv. 1336, 1340. 

358 298 U.S. 426 (1936). 

359 Id. at 434. 

360 Tage Bros. & Moorehead v. United States, 29 F.(2d) 750 (D. Neb. 1928), 
aff'd, 280 U.S. 420 (1930); J. M. McDonald Coal Mining Co. v. United States, 56 
Ct. Cl. 440 (1921), aff'd, 261 U. S. 608 (1923); see Aetna Ins, Co. v. Hyde, 275 
U.S. 440, 447 (1928) ; cf. Hegeman Farms Corp. v. Baldwin, 293 U.S. 163 (1934), 
48 Harv. L. REv. 331. 

361 See (1934) 48 Harv. L. Rev. 331, 332. The marginal producer of goods 
essential to national defense will not suffer whenever production must be en- 
couraged, since the Government will see that he is compensated. See Hearings be- 
fore Banking and Currency Committee on H. R. 5479, 77th Cong., 1st Sess. 
(1941) 437-40 (hereinafter cited Price Control Hearings). For example, OPA’s 
price schedule for copper permits the Metals Reserve Co. to buy from such pro- 
ducers at above the ceiling price. OEM Release No. PM 912, Aug. 12, 1941, 6 Feb. 
Rec. 4009 (1941). See infra p. 502. 
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efficient. Assuming the burden of proof to be on the complainant, the 
difficulty of proving conformity to such a vague standard as reasonable 
efficiency might be so great that price ceilings set with any degree of 
intelligence may be invulnerable to attack on this ground.** 

There is little danger that a direct price-fixing program will run afoul 
of the just-compensation requirement of the Fifth Amendment. In 
spite of the doubt thrown on the point by Matthew Addy Co. v. United 
States,°** it would seem that fixing maximum prices is a regulation, 
rather than a taking of property for which just compensation is due.** 
The proposed legislation does not require any person either to turn his 
property over to the Government or sell it to a third person at a speci- 
fied price.**° In fact the Supreme Court has so narrowly defined a 
“ taking ” that it excludes the delivery of goods to the United States or 
to a third person in obedience to a government order, even though dis- 
obedience is a statutory offense.*** And even if just compensation is 
due, its measure should be the price fixed by regulation, provided the 
regulation is reasonable.**’ 

(b) Validity of the Delegation. — It is vital that if widespread obedi- 
ence and cooperation of business are to be secured, price ceilings must 
be set only after careful studies have been made of the economic situa- 
tion in the industries concerned, and must be subject to adjustment 
as the situation changes.**® Such a scheme requires the delegation of 


862 Selection of the tests to be used in determining whether a particular producer 
or dealer is reasonably efficient involves some difficulty. Efficiency should not be 
conceded on the complainant’s showing that he could have made a profit if the con- 
tested price ceiling were not in force, because his costs might well have been kept 
down by ceilings in other goods and materials. The test of whether a profit could 
be made were no price ceilings at all imposed might still be too favorable to the 
objector, considering the wartime business boom. And ability to make a profit in 
normal times is an equally objectionable criterion if wartime plant expansion has 
increased unit costs. 

363 264 U.S. 239 (1924). In holding that the President’s order of August 23, 
1917, limiting jobbers to a gross margin of 15¢ per ton in reselling coal, did not apply 
to sales of coal purchased before the order, the Court said that if the order be 
‘‘ construed as applying to the sales of coal purchased by petitioner prior to August 
23, we must decide a grave constitutional question, not necessary to consider if an- 
other view be accepted. Under existing circumstances, did Congress have power to 
fix prices at which persons then owning coal must sell thereafter, if they sold at all, 
without providing compensation for losses? If this difficulty can be eliminated by 
some reasonable construction of the order, it should be accepted.” 264 U.S. at 245. 

864 Cf, Morrisdale Coal Co. v. United States, 259 U.S. 188 (1922); E. I. Du Pont 
de Nemours & Co. v. Hughes, 50 F.(2d) 821 (C. C. A. 3d, 1931). 

865 “ Nothing in this Act shall be construed to require any person to sell any 
commodity or to offer any accommodations for rent.” EPCA § 4(d). 

366 Morrisdale Coal Co. v. United States, 259 U. S. 188 (1922); American 
Smelting & Refining Co. v. United States, 259 U.S. 75 (1922). If delivery is accom- 
panied by a protest as to the price, however, it would seem that no contract could 
be implied, and that just compensation would be due. And if the order itself states 
that it is issued under a statute authorizing requisition on refusal, then obedience to 
the order is not construed as acceptance of an offer but as acquiescence to a taking. 
Liggett & Myers Tobacco Co. v. United States, 274 U. S. 215 (1927); cf. Interna- 
tional Paper Co. v. United States, 282 U.S. 399 (1931). 

367 Cf. Nortz v. United States, 294 U. S. 317 (1935). See infra pp. 531-32. 

868 The necessity for such intelligent price fixing is one of the primary argu- 
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broad powers to the administrating agency. The EPCA satisfies this 
requirement. The Administrator is directed, when in his judgment the 
prices of commodities ‘“‘ have risen or threaten to rise to an extent or in a 
manner inconsistent with the purposes of this Act, . . . [to fix ceilings 
that] in his judgment will be generally fair and equitable and will ef- 
fectuate the purposes of this Act.” *°° So far as practicable, he must 
give due consideration to prices prevailing for the commodity at a 
specified time,?7° and must make adjustments for such relevant factors 
as he may determine to be of general applicability to the commodity 
involved.?71 Every regulation establishing a ceiling must be accom- 
panied by a statement of the considerations involved in its issuance.*”* 
In view of the necessity for speed, application of expert knowledge, and 
handling of complex details, the powers so delegated do not seem un- . 
reasonably broad.*73 

(c) Administration and Enforcement.— The adequacy of the ad- 
ministrative procedures must likewise be considered in determining the 
validity of the delegated powers in the proposed legislation.*"* Price 
fixing will fail if prompt adjustments cannot be made to meet dynamic 
economic conditions, but, if the need for speed results in arbitrary or 


ments for preferring individual price orders to an overall ceiling, at least if such 
a ceiling were to be imposed as of any recent date. At the present time prices for 
different articles have risen at different rates, and there is a definite tendency for 
finished goods at wholesale and retail to lag behind basic commodities. An overall 
ceiling would therefore be inequitable until adjustments were made, and the number 
of adjustments required would probably create more administrative difficulty than 
would a piecemeal method. 

369 Section 2(a). 

370 Ibid. The time specified in the bill is October 1 to 15, 1941. 

371 Ibid. The factors to be considered must include “ Speculative fluctuations, 
general increases or decreases in costs of production and transportation, and general 
increases or decreases in profits. .. .” In Opp Cotton Mills, Inc. v. Administrator 
of the Wage & Hour Division, 312 U. S. 126 (1941), the Court upheld a delegation 
of power under the Fair Labor Standards Act, which provided that the Adminis- 
trator should fix minimum wages in different industries, but that the prescribed 
wage should not substantially curtail employment in any industry, and should not 
exceed 40o¢ per hour. The FLSA provided that the Administrator should con- 
sider, ‘among other relevant factors,” competitive conditions as affected by trans- 
portation, living, and production costs, and wage scales as established by collective 
bargaining or by voluntary minimum-wage standards. 52 STAT. 1064 (1938), 29 
U.S. C. § 208 (Supp. 1939). 

372 EPCA § 2(a). 

373 In the Opp Cotton Mills case the Court said that “. . . where, as in the pres- 
ent case, the standards set up for the guidance of the administrative agency, the 
procedure which it is directed to follow and the record of its action which is re- 
quired by the statute to be kept or which is in fact preserved, are such that Con- 
gress, the courts and the public can ascertain whether the agency has conformed to 
the standards which Congress has prescribed, there is no failure of performance of 
the legislative function.” 312 U.S. at 144. Cf. Sunshine Anthracite Coal Co. v. 
Adkins, 310 U. S. 381 (1940) ; United States v. Rock Royal Co-operative, Inc., 307 
U. S. 533 (1939); see Panama Refining Co. v. Ryan, 293 U. S. 388, 421 (1935); 
Notes (1935) 48 Harv. L. REV. 798, 801, (1933) 47 Harv. L. REv. 85, 94. 

874 See Panama Refining Co. v. Ryan, 293 U. S. 388, 412, 420 (1935) ; Oppen- 
heimer, The Supreme Court and Administrative Law (1937) 37 Cov. L. REv. 1, 14- 
15; Note (1935) 48 Harv. L. REv. 798, 799. 
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mistaken action, public cooperation will be lost.?7° Experience with 
adversary hearings has demonstrated that their time-consuming na- 
ture °"° is due not only to the dilatory tactics of the participants, but 
also to the requisite conformity to judicially established standards.°** 
While the formal hearing is essential to quasi-administrative action — 
“the issuance of orders or findings or the taking of action applying to 
named or specified persons or situations ” —it can be dispensed with 
in quasi-legislative action — “ the issuance of regulations or the making 
of determinations which are addressed to indicated but unnamed and 
unspecified persons or situations.” *78 Consequently, since the con- 
templated price regulations will be directed to classes and not individu- 
als, their quasi-legislative nature **° would seem to allow the EPCA val- 


375 Mr. Henderson has said, ‘‘. . . no price control scheme can hope to operate 
successfully . . . unless there is general acceptance by the community of the price 
schedules. Price control in Japan broke down for that reason, and the price sched- 
ules in Germany broke down, even though they have harsh penalties. We have 
been trying to have that acceptance in every one of the schedules. I know that 
without it price control will not work.” Price Control Hearings, 350. 

376 In discussing the formal adversary hearings required by the Bituminous 
Coal Act, 50 Stat. 73 (1937), 15 U.S. C. § 829 (Supp. 1939), and the Food, Drug, 
and Cosmetic Act, 52 STAT. 1055 (1938), 21 U. S. C. §371(e) (Supp. 1939), the 
Attorney General’s Committee commented: “ Thus far the resulting procedure has 
been cumbersome and expensive. ... The hearing process under the Food, Drug, 
and Cosmetic Act has required from 5 to 11 months for completion. The bituminous- 
coal price order was issued more than two years after the present phase of the pro- 
cedure leading to it was begun.” Rep. Att’y Gen. ComM. AD. Proc. (1941) 110. The 
general picture obtained from the report on other administrative bodies is not more 
hopeful. Jd. at 327-97 (Appendix G: Time Consumed in Reaching Administrative 
Decisions). 

377 Formal notice must be given before the hearing may commence. Cf. South- 
ern Ry. v. Virginia, 290 U. S. 190 (1933). The parties must be informed of the 
administrator’s contentions. Morgan v. United States, 304 U. S. 1 (1938) ; Morgan 
v. United States, 298 U. S. 468 (1936). Evidence upon which the administrator 
relies must be clearly indicated. Ohio Bell Telephone Co. v. Public Utilities Com- 
mission of Ohio, 301 U. S. 292 (1937). Opportunity to introduce evidence, rebut 
adverse evidence, and present an argument must be afforded. See Morgan v. United 
States, 298 U.S. 468, 479 (1936) ; Note (1939) 52 Harv. L. REv. 509. 

378 See Fuchs, Procedure in Administrative Rule Making (1938) 52 Harv. 
L. Rev. 259, 265. Lack of a formal hearing does not invalidate quasi-legislative 
administrative action. Bi-Metallic Investment Co. v. State Board of Equalization 
of Colorado, 239 U. S. 441 (1915) ; New Jersey ex rel. State Board of Milk Control 
v. Newark Milk Co., 118 N. J. Eq. 504, 179 Atl. 116 (1935); Spokane Hotel Co. 
v. Younger, 113 Wash. 359, 194 Pac. 595 (1920); see Pacific States Box & Basket 
Co. v. White, 296 U. S. 176, 186 (1935) ; Black, Is the Test of the Reasonableness of 
an Administrative Determination Subjective or Objective? (1935) 12 N. Y.U.L.Q. 
REV. 601, 607-608. Contra: McGrew v. Industrial Commission, 96 Utah 203, 85 
P.(2d) 608 (1938) ; see Western Union Telegraph Co. v. Industrial Commission of 
Minnesota, 24 F. Supp. 370, 376 (D. Minn. 1938); cf. Saxton Coal Mining Co. v. 
National Bituminous Coal Commission, 96 F.(2d) 517 (App. D. C. 1938). 

379 Cf. New Jersey ex rel. State Board of Milk Control v. Newark Milk Co., 
118 N. J. Eq. 504, 179 Atl. 116 (1935) (control of milk prices) ; Spokane Hotel Co. 
v. Younger, 113 Wash. 359, 194 Pac. 595 (1920) (minimum-wage regulation) ; 
see Morgan v. United States, 298 U.S. 468, 479 (1936) (rate regulation under Pack- 
ers and Stockyards Act termed “ legislative”). But cf. Western Union Telegraph 
Co. v. Industrial Commission of Minnesota, 24 F. Supp. 370, 376 (D. Minn. 1938). 
The Utah court relied on the Morgan case as authority for requiring a formal hear- 
ing in minimum-wage regulation without noting that that decision was based on a 
statute requiring a “full hearing.” McGrew v. Industrial Commission, 96 Utah 
203, 85 P.(2d) 608 (1938). 
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idly to dispense with formal notice and hearing to the affected parties.**° 
But while a formal hearing is not a constitutional prerequisite, such par- 
ties should be allowed to participate both to avoid mistake and to insure 
cooperative compliance.**t The EPCA as reported out of commit- 
tee therefore required consultation with industry representatives so far as 
practicable, and through the creation of advisory committees in regu- 
lated industries which could demand that the Administrator consult 
with them.**? In its eagerness to limit the Administrator’s powers, 
however, the House removed the consultation provisions, and thus un- 
intentionally increased his powers in this respect.*** 

The technique for obtaining information is left to the discretion of 
the Administrator, who may conduct staff investigations, industry con- 
ferences, or more formal hearings as the necessities of the problem be- 
fore him seem to demand. In issuing an order, however, he must make 
a statement of the considerations motivating it, and this statement must 
accompany the regulation.** The statement should serve to inform the 
affected parties of the reasons behind the order, and can serve as a 
reference point for the consideration of the protests for which the EPCA 
provides as a matter of right after the regulation has been issued.**° 

The Committee Bill provided for written protests to the Administrator 
within sixty days after the issuance of an order.?* Under this scheme the 
statement of considerations was designed to enable the Administrator to 
eliminate protests already sufficiently answered. As to other protests, 
those which had a common basis could have been treated collectively, 
and the amount of consideration and the opportunity afforded for hearing 
would have depended on the nature of the complaint. The House, how- 
ever, adopted the Wolcott amendment **’ which provides for a five-man 
Board of Administrative Review to hear complaints.*** A person ag- 
grieved by a price order may file an appeal within thirty days after the is- 
suance of the regulation, and within a further period of thirty days the 
protestant may insist upon a public hearing in which he and any other 
affected party shall be entitled to testify and to have witnesses sub- 
poenaed. Within sixty days after the filing of the complaint, the Board 
of Review must make its determination, which may affirm, modify, re- 
voke, or supplant entirely the order of the Price Administrator. The 
Wolcott review provision seems objectionable not only because a pub- 


380 See EPCA § 201(d). 

381 The process of rule-making should not be unthinkingly patterned after legis- 
lative action, inasmuch as an administrative agency is not a representative. body 
subject to the direct political pressures of public debate and elections, and is usually 
expected to reach an expert determination for which a hearing will often be neces- 
sary. See Rep. Att’y GEN. Comm. Ap. Proc. (1941) 101-102. 

382 H.R. sogo, 77th Cong., rst Sess. (Nov. 7, 1941) § 201(f) (hereinafter cited 
Committee Bill). 

883 84 Conc. REc., Nov. 28, 1941, at 9467. 

884 EPCA § 2(a). 

385 Jd. at § 204. 

386 Committee Bill § 203(a). 

387 8» Conc. REc., Nov. 28, 1941, at 9467. 

388 EPCA § 204(a). 
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lic hearing is required for all protests, no matter how ill-founded or 
completely covered by the statement of considerations, but also because 
the determination of the Board of Review may supplant that of the 
Administrator. Should the Wolcott provision remain when the bill is 
finally enacted, the Board of Administrative Review may well be- 
come in fact the actual price administrator, and as such it will be open 
to all the objections levied against the paralyzing indecision and di- 
vided responsibility resulting from the lack of a single person who can 
make the necessary decisions.*®® 

The Committee Bill recognized the importance of speed in obtaining 
authoritative judicial review of the validity of price orders. An Emer- 
gency Court of Appeals was created which was given exclusive Jurisdic- 
tion to hear complaints,?°° and the Administrator was empowered to 
intervene in any suit in which the basis of recovery or defense was the 
validity of a price regulation.**! The power of Congress to create such 
a specialized court seems beyond question.*°? In reviewing orders, the 
Emergency Court was to decide whether or not the regulation was con- 
trary to law, arbitrary, or capricious **? on the basis of the record com- 
piled by the Administrator,*°* which was to include all facts of which he 
had taken official notice.*®°° A person subject to price fixing was re- 
quired to object first before the Administrator, and then to carry his 
complaint to the Emergency Court of Appeals within a limited time.*%* 


389 “ Mr, Smith. ... You can not blame a great many people for being a little 
afraid of dictatorship, especially in this country, where we have economic conditions 
and financial conditions and the monetary conditions that are fertile soil for creating 
a dictatorship; and I am wondering why we could not here lodge this authority in 
some such body comparable to that of the Board of Trade in England... . 

““Mr. Baruch. If we want to have price control and stop inflation, you have to 
take action and let some fellow have the responsibility. If you have a board, you are 
going to have one man saying one thing and another man saying another. Then 
they all discuss it. There are three or four of them. Then somebody else comes in. 
Pressure is brought upon them. Then you won’t get any decision.” Price Control 
Hearings, 1038. 

390 Committee Bill §§ 204(a), (c). 

891 Jd. § 205(d). 

892 Precedent is to be found in the Court of Customs Appeals, 36 Stat. 106 
(1909), 28 U. S. C. § 310 (1934); and the Commerce Court, created in 1911, 36 
STAT. 1146 (1911), and abolished in 1913, 38 STAT. 219 (1913), 28 U.S. C. § 41(8) 
(1934). Existing courts are frequently given exclusive jurisdiction to review the 
orders of particular administrative bodies. £.g., 49 STAT. 455 (1935), 29 U.S. C. 
§ 160(f) (Supp. 1939) (review of NLRB orders vested exclusively in the circuit 
courts of appeals), Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938) ; see 
McAllister, Statutory Roads to Review of Federal Administrative Orders (1940) 28 
Carir. L. REv. 129, 151 et seq. 

893 The standards used in reviewing legislation were intended to be applied. 
See Price Control Hearings, 404-11 (Ginsburg’s testimony). 

894 Committee Bill § 204(a). 

895 Section 203(b). See Rep. Atr’y Gen. Comm. Ap. Proc. (1941) 24-25; 
Davis, An Approach to Problems of Evidence in the Administrative Process 
(1942) 55 Harv. L. REv. 364, 407-10; Davison, Use of Public Documents and 
Reports in Administrative Proceedings (1940) 25 Iowa L. REv. 555. The 
extent that a party could contest facts so noticed upon review seems unclear. See 
note 393 supra. 

896 Committee Bill §§ 204(a), (c). 


This content downloaded from 134.121.47.100 on Sun, 08 Nov 2015 09:55:43 UTC 
All use subject to JSTOR Terms and Conditions 


1942] AMERICAN ECONOMIC MOBILIZATION 493 


If, however, the aggrieved party had neglected to pursue such a course, 
and violated the price order, he was to be liable to criminal or injunctive 
proceedings in courts which were denied jurisdiction to question the 
validity of the regulation.*®’ These provisions find support in the doc- 
trine of exhaustion of administrative remedies.*°® Other statutes have 
denied jurisdiction to district courts over suits based on the asserted 
invalidity of federal and state legislation, and these limitations have 
been upheld.*°° The limitation sought to be imposed here, however, was 
of a somewhat different nature, for the courts given jurisdiction over 
suits arising under price regulations were precluded from deciding on the 
validity of the Act. It could be argued that this was an unjustified 
interference with the powers of the judiciary, but the argument which 
supports complete withdrawal of jurisdiction would seem to validate 
a partial withdrawal.*°° Such a limitation, moreover, does not seem to 
be unreasonable if a fair alternative is provided for rapid and conclu- 
sive review of legislation affecting the daily business conduct of the 
nation. 

The House, however, adopted a different technique by incorporating 
the review provisions of the Federal Trade Commission Act.*** This 
means that recourse may be had to any of the circuit courts of appeals 
and that the standard of review will be the substantial-evidence rule.*°? 
The EPCA review provisions seem ill-advised, since they place an addi- 
tional burden of business upon existing courts which will probably be 
unable to dispose of cases as rapidly as would a specialized court. More- 
over, there is the serious prospect of conflicting decisions on the same 
price order in two or more circuits, which would create economic chaos.*°* 


397 Id. §§ 204(d), 205(c). 

398 Cf, Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938) ; Prentis v. 
Atlantic Coastline Co., 211 U. S. 210 (1908); see Note (1938) 51 Harv. L. Rev. 
1251. But see McAllister, Statutory Roads to Review of Federal Administra- 
tive Orders (1940) 28 Caxtr. L. REV. 129, 154, 159-62 (questioning the applicability 
of the exhaustion rule where a criminal penalty is involved). The authorities here 
cited deal with quasi-judicial administrative action, in which notice must be given 
to those interested. In quasi-legislative action notice may not be required, and hence 
the fairness of using the exhaustion rule may be doubted. The Committee Bill, 
however, provided for protests after the expiration of the sixty-day period “ based 
solely on grounds arising after the expiration of such sixty days.” § 203(a). This 
language might be interpreted to allow a protest by one honestly and non-negligently 
ignorant of the regulation until after the expiration of the original protest period. 

399 See, e.g., 50 STAT. 753 (1937), 28 U. S. C. §380(a) (Supp. 1939) (three- 
judge court required to consider constitutionality of federal statutes) ; 36 STAT. 557 
(1910), 28 U. S. C. § 380 (1934) (same for constitutionality of state legislation). 
See note 392 supra. 

400 The argument is that the inferior federal courts have judicial power derived 
only indirectly from the Constitution, and that Congress can endow them with as 
much or as little of the judicial power as it wishes. See Kline v. Burke Construction 
Co., 260 U. S. 226, 233 (1922) ; FRANKFURTER & GREEN, THE LaBor INJUNCTION 
(1930) 208—10. 

401 EPCA § 204(b). 

402 FTC Act, 52 Stat. 111 (1938), 15 U.S. C. 88 45(c), (d) (Supp. 1939). 

403 For an analogous situation in the early days of patent litigation, see FRANK- 
FURTER & LANDIS, THE BUSINESS OF THE SUPREME CourT (1928) 177, 178. 


This content downloaded from 134.121.47.100 on Sun, 08 Nov 2015 09:55:43 UTC 
All use subject to JSTOR Terms and Conditions 


494 HARVARD LAW REVIEW [Vol. 55 


Even with canalized review, however, price fixing may be ineffective 
if orders are subjected to stays and temporary injunctions. The Com- 
mittee Bill resolved the problem by denying the courts jurisdiction to 
stay or enjoin price orders.*°* Precedent for the limitation on the 
injunctive powers of the inferior federal courts is to be found in the 
Johnson Act, *°° and the Norris-LaGuardia Act.*°* But neither of these 
statutes denies injunctive powers completely. If notice and hearing 
have not preceded a rate order, or if a plain and speedy remedy is not 
afforded in the state courts, the Johnson Act is inapplicable.*°7 Even 
the Norris-LaGuardia Act, which may be considered the closest analogy 
to the Committee proposal, permits stays and injunctive relief in speci- 
fied circumstances.*°® In contrast, statutes which deny an injunction 
to a public utility pending judicial review of the fairness of a rate order 
have been said to be unconstitutional under the due process clause.* 
The utility cases may be distinguished on the grounds that the utility 
is under a legal obligation to continue to render service,*!® and has a 
franchise creating a contractual relation with the state, which has been 
construed to require a reasonable return on the utility’s investment 
insofar as government regulation of rates and conditions of service are 
controlling.*** Even without statutory direction, courts have refused 
to stay or enjoin the execution of legislation when more will be lost to 
the public than will be saved to the individual litigant.*t? The courts 
should not be thought to have a monopoly of balancing the equities in- 
volved; legislative declaration of the weight to be given conflicting 
interests should almost always control as a declaration of public policy 
by the most appropriate body. On the other hand, to deny the possi- 
bility of temporary injunctive relief may in some cases cause extreme 
hardship, and perhaps the Emergency Court of Appeals should have 
been given power to issue stays in such circumstances. But to place no 
restrictions on the power to issue stays and temporary injunctions, as 


404 Committee Bill §§ 204(b), (c). 

405 48 Stat. 775 (1934), 28 U.S.C. $ 41(1) (1934). 

406 47 STAT. 71 (1932), 29 U.S. C. § 107 (1934). 

407 See Note (1937) so Harv. L. REV. 813. 

408 Federal courts are declared to be without jurisdiction to issue injunctions in 
labor disputes except after a full hearing in court, and except after findings by the 
court as required by the Act. A five-day restraining order, however, may be issued 
if the complainant makes out a sworn statement and puts up bond to reimburse a 
party injured by the injunction. 47 Stat. 71 (1932), 29 U.S. C. § 107 (1934). 

409 See, e.g., Mountain States Power Co. v. Public Service Commission of Mon- 
tana, 299 U. S. 167, 170 (1936) ; Pacific Telephone & Telegraph Co. v. Kuykendall, 
re . S. 196, 204 (1924) ; Oklahoma Natural Gas Co. v. Russell, 261 U. S. 290, 293 

1923). 

410 See note 354 supra. 

411 See 1 Ponp, Pusric Utirities (4th ed. 1932) § 120. 

412 Cf. United States v. Morgan, 307 U. S. 183, 194 (1939); TVA v. Tennessee 
Electric Co., 90 F.(2d) 885, 894 (C. C. A. 6th, 1937), cert. denied, 301 U. S. 710 
(1937); United States v. Wilshire Oil Co., 9 F. Supp. 396, 398 (S. D. Cal. 1934), 
certificate dismissed, 295 U.S. 100 (1935), appeal dismissed on appellant’s motion, 
77 F.(2d) 1022 (C. C. A. oth, 1935). 


This content downloaded from 134.121.47.100 on Sun, 08 Nov 2015 09:55:43 UTC 
All use subject to JSTOR Terms and Conditions 


1942] AMERICAN ECONOMIC MOBILIZATION 495 


did the House,*** seems also open to criticism inasmuch as indiscrimi- 
nate exercise of the injunctive power could easily hamstring regulation. 

Enforcement of price-control policies, a problem which presents itself 
whenever the Government has entrusted all or part of the task of dis- 
tribution to private hands, is primarily a task of securing obedience to 
price schedules and regulations as to profit margins, speculation, hoard- 
ing, and trade practices. Much can be accomplished through friendly 
agreements with dealers, appeals to patriotism, threats of sanctions, and 
voluntary cooperation of local groups in detecting undue price rises.*** 
The most effective method of enforcement, however, is a licensing sys- 
tem, under which each dealer in a regulated industry is required to 
obtain, as a condition precedent to doing business, a license which can 
be revoked for violation of any regulation. It seems clear that legisla- 
tive authority would be necessary before such a system could be im- 
posed, but even in its absence the threat of sanctions might persuade a 
dealer to accept a license, in which case he might be deemed contractu- 
ally bound by its provisions.**° 

In the World War the Food Administration, acting under Section 5 
of the Lever Act,*!® established by a series of proclamations license re- 
quirements for dealers in practically all staples. Although retailers with 
gross sales of less than $100,000 per year were exempted,**” the agency 
brought them into line by prohibiting licensed wholesalers from selling 
to retailers who did not comply with the profit and price regulations.*** 
Outside of administrative difficulties, there is no compelling reason for 
a licensing statute to exempt small retailers from its provisions, since. 
they handle most of the goods that go to the consumer. In fact it is 
in the retail field that licenses are needed most, for it is there that en- 
forcement by injunctions and penalties in suits by the Government is 
most cumbersome and expensive. Although the original draft of the 
EPCA contained provisions for a licensing system which did not exempt 
small retailers, and which at the same time afforded adequate procedural 


413 EPCA § 204(b), incorporating FTC Act, 52 Stat. 111 (1938), 15 U.S.C. 
§45(c) (Supp. 1939). oo 

414 As to the enforcement tactics of the WIB and the Price Fixing Committee 
during the last war see supra p. 482. OPA at present is appealing to the public 
to report any profiteering or hoarding. See, e.g., OEM Release No. PM 912, Aug. 12, 
1941, 6 FED. REG. 4009 (1941). 

415 Cf. United States v. Kraus, 33° F.(2d) 406 (C. C. A. 7th, 1929); United 
States v. Traugott Schmidt & Sons, 2 F.(2d) 290 (E. D. Mich. 1924). But in the 
absence of statute the licensees could not be contractually bound to submit to penal- 
ties, although the revocation of licenses and the application of sanctions would tech- 
nically not be penalties. Cf. United States v. McMurtry, 48 F.(2d) 258 (S. D. N.Y. 
1930); United States v. McFarland, 15 F.(2d) 823 (C. C. A. 4th, 1926), cert. re- 
voked, 275 U.S. 485 (1927). 

416 The Act provided that persons engaged in the business of manufacture, 
storage, or distribution of necessaries could not do business without a license if the 
President so proclaimed. 40 STAT. 277 (1917). 

417 4o STAT. 278 (1917). 

418 See Harpy, WARTIME CONTROL OF PRICES (1940) 146. 
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safeguards,*’® the House Committee on Banking and Currency struck 
the section from the bill, and the House, apparently fearing that this 
method of enforcement might be too stringent a regulation of business, 
refused to reinsert it.*?° If the emergency justifies price regulation, a 
licensing system is the best insurance that violators will not profit at 
the expense of those business men who cooperate with the Government. 
In addition to providing that no one should be refused a license, that it 
should not be revoked except in accordance with carefully defined statu- 
tory procedures, a licensing statute should state the legal effect of revoca- 
tion and of contracts made by unlicensed persons.*?+ 

The EPCA makes it illegal to sell any commodity in violation of a 
price regulation.*?? But there is no liability if the seller has in good 
faith acted or failed to act in reliance on any provision of the Act or 
of any regulation which is later declared invalid or is modified or re- 
scinded.*?* Wilful violation of any regulation by the seller renders him 
liable to a fine of not more than $5000, or to imprisonment for not more 
than one year, or both.** The EPCA probably does not make buyers 
criminally liable.*2° The more general language of this section pro- 
hibiting all violations, actual or attempted, would seem to be intended 
merely to extend the restrictions on sellers. 

A potentially useful section is that allowing the proper officials to 
apply to an appropriate court *?° for an order enjoining actual or threat- 
ened violations of the Act, or of any regulations made pursuant to it.*?* 


419 H, R. 5479, S. 1810, 77th Cong., rst Sess. (Aug. 1, 1941) § 205(c). The sec- 
tion provided that the President could require a license “as a condition of engaging 
in any transaction with respect to which a regulation or order may be issued under 
this Act.” It was provided that no license should contain any provision which could 
not be prescribed by regulation under the bill. See Price Control Hearings, 523. 

420 See 87 Conc. REc., Nov. 28, 1941, at 9477-80. Cf. Price Control Hearings, 


673. 

en Both the original draft of the EPCA and the amendment proposed by Mr. 
Steagall on the House floor failed to do this. Some courts have refused to recognize 
contracts entered into by unlicensed dealers. E.g., Ayulo v. Mollen, Thompson & 
James Co., 283 Fed. 863 (N. D. Ohio 1922) ; Morris Adler & Co. v. J. E. Jones & 
Co., 208 Ala. 481, 94 So. 816 (1922); Segal v. Chemical Importing & Mfg. Co., 205 
App. Div. 220, 199 N. Y. Supp. 250 (1st Dep’t 1923). But cf. Bell v. Lamborn, 
2 F.(2d) 205 (C. C. A. 4th, 1924); W. H. Goff Co. v. Lamborn & Co., 281 Fed. 
613 (C.C.A. sth, 1922), cert. denied, 260 U.S. 734 (1922). 

422 Section 4(a). 

423 Section 205(d). 

424 Section 205(b). In addition, the EPCA provides for a fine of not more than 
$5000, or imprisonment for not more than two years, or both, for the disclosure by 
any employee or adviser of the Government of any information acquired under the 
Act, provided such disclosure is not made in the course of duty. 

425 The original draft provided that buyers who bought for use in the course 
of trade or business, and who did not bring a civil suit for damages within six 
months of the delivery of the commodity, could be prosecuted. H.R. 5479, S. 1810, 
“th Cong., 1st Sess. (1941) § 205(b). The extremely confusing wording of this 
section, however, may have been one of the reasons for its omission in the amended 
bill. 

426 The United States district courts are given jurisdiction concurrently with 
state and territorial courts to enjoin violations. EPCA § 205(c). 

427 EPCA 8 205(a). 
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One of the most glaring weaknesses of the present bill is its failure to 
provide civil penalties for sales in violation of price orders. The original 
draft allowed suits by buyers for treble damages.*2® A similar clause 
allowed the United States to sue for treble damages if the buyer failed 
to do so within six months of the violation.*?® The latter provision seems 
unique. The Sherman Act permits suit by “ any person . . . injured,” 
but the Supreme Court refused ‘to construe “ person ”’ so as to include 
the Government.**° An injunction operates merely after the fact, but 
the threat of liability for treble damages looms as a greater deterrent 
to potential violators. Moreover, civil penalties would be more effective 

than criminal prosecutions, since judgments are more easily obtained 
than convictions. 

(d). Control of Rents. — Despite the success of local groups in keep- 
ing rents down in the last war without adequate federal legislation,*** 
such legislation is desirable to insure efficient control, especially since 
state action may be tardy or absent.**? | 

Rent control, like control of commodity prices, is within the police 
power of the states, and is governed by the same general constitutional 
principles.**? Whether it is as definitely within the war powers of 
Congress as price control, however, is not so clear. Rent-fixing in de- 
fense areas should of course be valid, for there exorbitant rents have a 
direct adverse effect on the production of war materials.**+ Control in 
such areas is merely a subsidiary part of the war housing problem, 
which is admittedly of federal concern, as is illustrated by the legisla- 
tion in the last war giving the Emergency Fleet Corporation requisition 
power to obtain housing for its employees.**® The provision of the 
EPCA empowering the Administrator to put ceilings on rents in de- 
fense-rental areas designated by him would therefore seem clearly 


#28 H.R. 5479, S. 1810, 77th Cong., rst Sess. (1941) § 205(b). 

429 Ibid, | 

430 United States v. Cooper Corp., 312 U. S. 600 (1941). 

431 See DRELLICH & EMERY, RENT CONTROL IN WAR AND PEACE (1939) 16-20. 
A federal statute bearing on the rent problem was the Soldiers’ and Sailors’ 
Civil Relief Act, which protected the families of service men from eviction and 
distress during the period of service if the rent was not more than $50 a month. 
40 443 (1918), extended, 54 Stat. 895 (1940), 50 U. S.C. A. § 313 (Supp. 
1940). 
432 Tn the World War only five states passed statutes on rent control, and these 
were primarily confined to the protection of men in the military service and the 
granting of authority to state governors to requisition buildings under certain cir- 
cumstances. See DRELLICH & Emery, RENT CONTROL IN War AND PEACE (1939) 
12-13. 

433 Block v. Hirsh, 256 U. S. 135 (1921); Edgar A. Levy Leasing Co. v. Siegel, 
258 U.S. 242 (1922); Marcus Brown Holding Co. v. Feldman, 256 U.S. 170 (1921). 

434 In the World War, factories were often unable to get an adequate labor 
supply, because profiteering landlords caused migration to other areas. See Schaub, 
The Regulation of Rentals during the War Period (1920) 28 J. Pov. Econ. 1, 3. 

485 40 STAT. 438 (1918). The requisition power was used mainly as a threat to 
bring landlords to terms. See Schaub, The Regulation of Rentals during the War 
Period (1920) 28 J. Pow. Econ. 1, 17. 
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valid.*#® Although it is arguable that rents are so closely related to 
prices that control of all rents is necessary if price control is to be suc- 
cessful, and therefore that control of all rents within any area is within 
the war power, the essentially local nature of the factors influencing 
rents **” suggests that Congress could not go this far. If so, a statute 
providing for a ceiling on all dwelling rents might be unconstitutional 
as to landlords outside of what are equivalent to the ‘“ defense-rental 
areas” of the EPCA. 

In controlling rents within defense areas, an overall ceiling would 
seem preferable to any selective system of rent-fixing. Determining 
rents to be charged in each dwelling would be administratively imprac- 
ticable, and any attempt to impose different ceilings on a zoning basis 
would result in unfairness to owners of the more desirable accommoda- 
tions within the various zones. The EPCA, which permits either over- 
all ceilings or selective controls,*** is to be contrasted with the recent 
District of Columbia Emergency Rent Act, which expresses a more defi- 
nite congressional policy by freezing maximum rents at the rates charged 
January 1, 1941,**° providing for adjustments to meet increased or 
decreased costs or unusual hardship.**° Under the EPCA it is unlawful 
to demand or receive any rent above the ceiling, remove the tenant, or 
refuse to renew the lease because the tenant “. . . has taken, or proposes 
to take, action authorized or required by this Act or any regulation . . . 
thereunder.” *** Since such prohibitions do not protect against various 
subterfuges by landlords to induce tenants to vacate or make additional 
concealed payments, the EPCA also empowers the Administrator to 
regulate “ renting or leasing practices ” in defense areas.**? Here again 
the District of Columbia statute is more explicit. In addition to con- 
taining provisions similar to those of the EPCA, it makes unlawful re- 
fusal to supply “‘ minimum-service standards” to the tenant,**® and 
forbids the landlord to bring an action to recover the possession so long 
as the tenant pays his rent and behaves himself, unless the landlord 
wants the dwelling for personal use, or plans to remodel or rebuild it, or 
contracts to sell it for occupation by the vendee.*** Unlike the EPCA, 


436 “ The term ‘ defense-rental area’ means the District of Columbia and any 
area designated by the Administrator as an area where defense activities have re- 
sulted or threaten to result in an increase in the rents for housing accommodations 
inconsistent with the purposes of this Act.” §302(d). It would seem that the 
District of Columbia ought to be omitted from the scope of the Act to avoid conflict 
with the District of Columbia Emergency Rent Act. 

4387 See Price Control Hearings, 106-107. 

438 Section 2(b). ! 

439 Pub. L. No. 327, 77th Cong., 1st Sess. (Dec. 2, 1941) § 2. 

440 Td. § 4. 

441 EPCA § 4(b). 

442 Section 2(d). See Price Control Hearings, 959-60. 

443 “ The term ‘ minimum-service standard’ means the minimum service which 
may be supplied in connection with the renting or leasing of housing accommoda- 
tions.” §11(e). Service standards are fixed in the same way as rent ceilings — first 
by freezing them as of January 1, 1941, and then by allowing readjustments. 

444 Section 5. 
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this statute contains the desirable remedy of double civil damages recov- 
erable by the tenant, or by the Administrator on his behalf, when the 
landlord violates a rent ceiling or minimum-service standard.**® 

(e) Control of Wages. — As long as wages lag behind prices in accord- 
ance with traditional economics, it would seem possible to control 
wages indirectly through control of prices.*4® But in the last two years 
wages have not been so obliging. Labor’s hourly earnings in manu- 
facturing industries from August, 1939, to June, 1941, are reported to 
have risen 16%, while in approximately the same period the cost of 
living increased only 7%.**7 Factors suggested to explain this phe- 
nomenon are effective labor organizations, shortages of skilled labor, 
the policy of employers to grant wage increases when profits are rising, 
and government policy toward labor.*#® The result is that the stage 
is set for the wage-price spiral, notwithstanding the imposition of price 
ceilings, which would be rendered unconstitutional if wages pushed costs 
of reasonably efficient producers above the price set.**® If such a spiral 
is to be prevented before it spreads throughout industry, direct control 
Over wages may be needed. The EPCA makes no provision for such 
control. 

The precise method in which wages should be eae is perhaps the 
most difficult part of an anti-inflation program. In spite of the political 
considerations which make it difficult to treat labor like a commodity 
which must be subjected to a price ceiling, the Gore Bill provided for 
the immediate freezing of wage ceilings as of the “ base period,” with 
power in the Administrator to establish new ceilings in the same man- 
ner as with prices.*°° The bill made it unlawful knowingly to pay, but 
not to receive, wages in excess of the ceiling,**! and specifically stated 
that “ nothing in this Act shall be construed to deprive any person, or 
organization of persons, of the right to strike.” *®? Such a statute would 
seem to render strikes for wages above the maximum ineffective unless 
and until the Administrator raised the applicable ceiling. But strikes 


445 Section 10(a). See supra p. 497. 

446 See Price Control Hearings, 875. Besides removing one of the incentives for 
demanding wage increases, price fixing indirectly tends to fix wages by making it 
difficult, if not impossible, for employers whose selling prices have been limited, to 
give raises. But see zd. at 879, 1236. Mr. Henderson has stated that his policy is 
to refuse to alter a ceiling to absorb a prospective wage increase, but that if a wage 
increase were granted, and the employer were thereafter unable to make a profit, 
he would then raise the ceiling. Jd. at 877. 

447 See JACOBSTEIN & MOULTON, EFFECTS OF THE DEFENSE PROGRAM ON PRICES, 
WAGES, AND PROFITS (1941) 13, 30-33. 

#48 Td, at 30-32. The government policies mentioned as having a tendency to 
increase wage costs are (1) the tendency of the NDMB to decide in favor of in- 
creases in hourly rates, and (2) insertion of provisions in government contracts for 
adjustments due to increased labor costs. 

449 See supra pp. 486-87. 

450 H.R. 5760, 77th Cong., rst Sess. (1941) § 204 (a). 

451 Td. § 201(c). 

452 Td. § 209. 
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might force a revision of the ceilings upward, at least in key industries.*°* 
On the other hand, to outlaw strikes for wages above the maximum fixed 
would be highly undesirable if other controls had not succeeded in keep- 
ing the cost of living down. A better solution might be to grant to a 
separate agency the right to obtain an injunction against a strike, when- 
ever it could prove to a court that the cost of living had not risen enough 
to warrant the wage increase demanded.*** Thus whenever OPA was 
unsuccessful in fighting inflation, wage increases would be warranted; 
wages would not pull up prices, and the blame for any inflation would be 
on OPA, not on the labor unions. 

Whether legislation of this type should be incorporated into a price- 
control act should depend on the feasibility of giving the Price Admin- 
istrator control over the action of the wage-mediation body. It would 
seem preferable to leave labor problems in the hands of those agencies 
that have had experience in that field, but to require consultation with 
the Price Administrator regarding wage increases.*°° The cooperation 
of the Treasury Department as well as of OPA would be necessary if 
such a plan is not to throw the burden of the war program on labor 
while other elements in society reap the benefits.*°® Even if excess- 
profits taxes were intelligently imposed, and the profit margins of dealers 
regulated, it would still not seem justifiable to refuse the demands of 
labor as long as farmers are not required to make a comparable sac- 
rifice. Section 3(a) of the EPCA provides that no ceiling shall be 
established for any agricultural commodity below 110% of parity, 
or the market price prevailing on October 1, 1941, or the average price 
from 1919 to 1929. Since farm prices have already risen tremendously 


453 As to objections to wage ceilings generally, see the testimony of Isador Lubin, 
Price Control Hearings, 1840-65, 2035-42. For Mr. Gore’s reply, see zd. at 
2043-49. 

454 Giving an administrative agency the power to adjust wage rates to the cost 
of living is probably not an unconstitutional delegation of legislative power. Cf. 
Amchanitzky v. Carrougher, 3 F. Supp. 993 (E. D. N. Y. 1933), rev’d on other 
grounds sub nom. Amchanitzky v. Sinnott, 69 F.(2d) 97 (C. C. A. 2d, 1934) ; Am- 
chanitzky v. United States, 81 Ct. Cl. 409 (1935), cert. denied, 296 U.S. 598 (1935) ; 
United States v. Barstow & Co., 79 F.(2d) 496 (C. C. A. 4th, 1935) ; Smith-Brooks 
Printing Co. v. Young, 103 Colo. 199, 85 P.(2d) 39 (1938). But see Reid v. Smith, 
378 Ill. 147, 30 N. E.(2d) 908 (1940), (1941) 54 Harv. L. Rev. 497. In Canada, 
wage rates in defense industries are adjusted to the cost of living. See Price Control 
Hearings, 880, 1704-07. 

455 Mr. Henderson has said that if an unwarranted proposed wage increase were 
going to necessitate a higher price ceiling, he would consult with whichever federal 
authority was responsible. See Price Control Hearings, 877. An unsuccessful at- 
tempt was made to amend the EPCA so as to give the Price Administrator power 
to forbid any government agency from approving any wage increase which the 
Administrator determined would require an increase in any ceiling, “ except where 
he determines that such increases in such ceilings are justified due to an increase 
in the workers’ cost of living or due to subnormal wage rates that may exist in 
a particular industry or part thereof.” See 87 Conc. ReEc., Nov. 28, 1941, at 9442-47. 

456 It is conceivable that unless effective wage controls are instituted, reduction 
of purchasing power through fiscal policies might precipitate demands for higher 
wages and thus start a wage-price spiral, instead of keeping prices in check. See 
N. Y. Times, Nov. 13, 1941, p. 26, col. 6. 
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since the beginning of the present world war,**’ and since parity and 
the average prices from 1919 to 1929 were abnormally high, the net 
effect of this section is to forbid workable ceilings on such essentials as 
food and clothing. Under such legislation it is difficult to see how infla- 
tion could be prevented from hitting the wage-earning groups. 


C. BuyING AND SELLING 


A supplemental method of price control which has been applied quite 
extensively in England but which has seen comparatively little use in 
the United States is the buying and selling of commodities by the Gov- 
ernment.*®® One instance of this device, which in part explains its rela- 
tive popularity in England, is the purchase of imports for distribution. 
Not only is it convenient for a government to take over imported goods, 
since they must go through the customs anyway, but a single buyer is 
likely to obtain a better bargain in the world market than numerous im- 
porters competing for the supply; *°° this saving could be passed on to 
the consumer. In the present war the English Ministry of Food has be- 
come the sole importer of most important foodstuffs, and parts with 
title to the majority of these at the wholesale stage, leaving the later 
stages of distribution either free of price control or controlled by maxi- 
mum prices.*®° 


457 Prices of agricultural raw materials are estimated to have risen 45% from 
August, 1939, to August, 1941. See JAcoBSTEIN & MOvuLTON, EFFECTS OF THE 
DEFENSE PROGRAM ON PRICES, WAGES, AND PROFITS (1941) 20. Wholesale food 
prices rose 31% during the same period, and although retail food prices have 
so far tended to lag behind, they are steadily increasing. On the theory that 
the Price Administrator will allow a fair profit to efficient jobbers and retailers, 
these retail prices could not be kept down by low ceilings at the wholesale and 
retail stage. Moreover, rising prices of agricultural raw materials will also in- 
crease costs and therefore raise ceilings throughout industry. 

458 Since army and navy purchasing is not for distribution, it is not within 
the scope of this section. See supra pp. 429-32. However, elimination of com- 
petition among government procurement agencies, careful scrutiny of bids to 
eliminate those of speculators and agents, and timing purchases so that produc- 
tion will take place during the slack season, are methods for preventing spirals. 
Various methods of eliminating inter-service competition have been discussed. 
See supra pp. 430-32. Another possible stimulant to competition has been 
lessened by the present plan under which foreign orders made under the Lend- 
Lease Act, Pub. L. No. 11, 77th Cong., rst Sess. (March 11, 1941), are received by 
the office of Lend-Lease Administration. Exec. Order No. 8926, Oct. 28, 1941, 
6 Fep. Rec. 5519 (1941). The orders are then divided among the purchasing 
agencies which normally buy such articles. These agencies add their own orders, 
and, after delivery, allocation is made to the United States and Great Britain. 
Sen. Doc. No. 66, 77th Cong., 1st Sess. (1941) 14-16. In the World War an 
Inter-Allied Purchasing Commission operated. See BarucH, AMERICAN INDUSTRY 
IN THE War (1921) 33-34. The elimination of this agency has removed one com- 
petitor from the field. 

459 See BACKMAN, WAR TIME PRICE CONTROL (1940) 23. That this principle 
may break down in practice is shown by the fact that in the last war the world 
price of sugar doubled when the British Government announced it would be the 
sole buyer of sugar for the nation. See LirMAN, PRICES AND PRICE CONTROL IN 
GREAT BRITAIN AND THE UNITED STATES DURING THE WoRLD WAR (1920) 114. 

460 See SELECT COMMITTEE ON NATIONAL EXPENDITURE, FourTH REporRT (1940) 
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The most important function of government buying for private use, 
however, is to increase the supply of scarce commodities. One method 
is to guarantee to buy all that is offered at a certain price. Thus in 
1917 a minimum price was set for wheat by the Food Administration, 
and the Food Administration Grain Corporation guaranteed its main- 
tenance through purchases.**t The Department of Agriculture in con- 
junction with its purchases for Britain under the Lend-Lease Act has 
adopted a policy of purchasing at a minimum of 85% of parity certain 
agricultural commodities the production of which it considers necessary 
to encourage.*®? When the main concern of the Government is to secure 
the output of high-cost producers while maintaining feasible price ceil- 
ings, it might be desirable to use somewhat different buying tactics. 
It could set the ceiling at one level and then draw out the high-cost 
producers by offering to buy their output at a higher price. This pro- 
cedure is being followed by OPA in cooperation with the Metals Re- 
serve Company at the present time.*®® If it chose, the Government 
could of course buy some or all of the remaining output at the lower 
price. In fact, the Government could appoint itself sole buyer, and base 
prices for different producers on their costs. Such plans are feasible 
only when the number of producers is relatively small or when costs are 
comparatively constant within easily defined producer groups. They 
must be used with caution so as not to discourage the more efficient 
producers. 

Once the commodity is obtained, the problem of intelligent distribu- 
tion naturally follows. Conceivably, after acquiring goods through a 
series of discriminatory purchases, the Government could sell what 
was not needed for the war at the average cost price, which would, of 
course, be less than the consumer would have to pay in an uncontrolled 
market. This practice is followed in England today for nonferrous 
metals.*** Since this protects the high-cost producer, it insures a 


18. Britain has also contracted for all wool exports from both Australia and 
New Zealand for the duration of the war. See BACKMAN, War TIME PRICE Con- 
TROL (1940) 23. Mr. Henderson has suggested that the proposed price-control 
legislation should empower the Government to buy imports for distribution. See 
Price Control Hearings, 652. 

461 In the meat industry as well, extensive purchases were made in order to 
stimulate production. That the Food Administration was the purchasing agent 
for the Army, Navy, Allies, and Red Cross made it easier to guarantee minimum 
prices. See GARRETT, GOVERNMENT CONTROL OVER PRICES (1920) 89. In England 
provision was made for the Government to take over the entire harvest of 1940 
staples as one of its efforts to increase the production of foodstuffs. See BACKMAN, 
War TIME PRICE CONTROL (1940) 25. 

462 See JACOBSTEIN & MOULTON, EFFECTS OF THE DEFENSE PROGRAM ON PRICES, 
WacEs, AND Prorits (1941) 29. The Administration’s commodity-loan program 
has also tended to increase production. Id. at 28. 

463 See note 361 supra. 

464 See BACKMAN, War TIME Price Controy (1940) 45. Compare the prac- 
tice of the Sugar Equalization Board, formed in 1918 to make the wholesale price 
of domestic and Cuban sugar uniform without giving an excessive profit to the 
low-cost Cuban growers. The Government sold the total supply back to the 
- American producers at a price above their cost of production, and pocketed 
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larger supply at any particular price than if the Government’s only con- 
trol is a fixed ceiling. 

If moved by more philanthropic motives, the Government could sell 
below cost so as to put goods within reach of the lower-income groups. 
This of course means benefiting these groups at public expense, but it 
would be justifiable if costs increased prices of necessaries beyond the 
purchasing power of the poor. While the general policy of the English 
Ministry of Food is to sell supplies at cost, it does sell at a loss in cer- 
tain cases, either to keep prices down or to subsidize the British farmer. 
On the other hand, some commodities have been sold at a pro thus 
helping to offset loss. eg 

The Government might time its sales so as to stabilize the market. 
By dumping large parts of the supply on the market whenever de- 
mand begins to exceed the flow of goods from producers, it could help 
prevent a price spiral. In the World War, because of the price guaran- 
teed by the Grain Corporation, huge amounts of wheat were shipped to 
market in 1917, and later, when consumption and exports surpassed the 
supply from the farms, the price was held down by sales from the sur- 
plus accumulated by the Corporation.*®® It has been suggested that a 
ready way to curb the current increase in prices of farm products ** 
is to make use of the supplies warehoused by the Government under 
its commodity loan program.*® 

At the present time there exists statutory authority sufficient to per- 
mit government buying and selling where it is most needed, in the so- 
called strategic and critical materials and in certain agricultural com- 
modities.*®® This is perhaps one of the considerations that induced the 
the profit. See GARRETT, GOVERNMENT CONTROL OVER PRICES (1920) 82-83. The 
Treasury Procurement Division has entered contracts with high-cost copper pro- 


ducers at 3¢ to 4¢ above the price ceiling. The Government plans to release 
the copper at the latter price and absorb the difference. See Timer, Nov. 17, 
1941, p. 78. 

465 See SELECT COMMITTEE ON NATIONAL EXPENDITURE, FOURTH REPORT (1940) 
19. 

466 See HARDY, WARTIME CONTROL OF PRICES (1940) I5I. 

467 See note 457 supra. 

468 See JACOBSTEIN & MOULTON, EFFECTS OF THE DEFENSE PROGRAM ON PRICEs, 
WAGES, AND PRoFITs (1941) 28. This is at least true as to those agricultural products 
the demand for which is relatively elastic. 

469 Although the Lever Act gave the President these powers as to certain speci- 
fied staples, 40 STAT. 279 (1917), since its expiration there has been no statute 
explicitly giving him comparable authority. Section 5(d) of the RFC Act provides 
that the RFC is authorized, when requested by the Federal Loan Administrator, 
with the approval of the President, to create corporations with power to acquire, 
carry, and sell or otherwise deal in strategic and critical materials ‘‘ as defined by 
the President.” 54 STAT. 573 (1940), as amended, Pub. L. No. 108, 77th Cong., 
1st Sess. (June 10, 1941). As shown by the activities of the Metals Reserve Com- 
pany, the Rubber Reserve Company, the Defense Plant Corporation, and the 
Defense Supplies Corporation, all set up by RFC, the primary purpose of the stat- 
ute is to accumulate vital war materials. But if the President chose to define 
any scarce material as “ critical,’ it would seem that he could buy and sell 
it through the RFC to stabilize prices. The President has sole authority to 
release strategic and critical materials bought by the Procurement Division of the 
Treasury or exchanged for surplus agricultural commodities. 53 STAT. 811 (1939), 
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House to refrain from granting any additional authority to the Price 
Administrator.47° But in spite of the fact that Section 5(d) of the Re- 
construction Finance Corporation Act *™ is flexible enough to permit 
purchases and sales of many commodities, both domestic and foreign, 
it seems desirable to pass a more comprehensive statute to assure ade- 
quate authority to trade in any commodity should the need arise. 


D. CONTROL OF SPECULATION, HOARDING, AND TRADE PRACTICES 


Control of speculation, hoarding, and undesirable trade practices, like 
other supplemental controls, is important even when price ceilings have 
been established, for the repression of these activities will decrease viola- 
tions of price orders. Although the most serious aspects of hoarding can 
be adequately dealt with by OPM under the Priorities Act,**” elimination 
of this practice at the retail stage could best be effectuated through OPA 
regulations and a licensing system.*7* That OPA is already concerned 
with the danger of increased prices in foodstuffs through speculation is 
indicated by its efforts to persuade commodity exchanges to boost their 
margin requirements on speculative transactions.*’* Although the regu- 


go U. S. C. $98 (Supp. 1939); 53 STAT. 1407 (1939), 15 U.S. C. A. $713 a-7 
(Supp. 1940). But here strategic and critical materials are to be defined by the 
Army and Navy Munitions Board, whose narrow definition must be broadened 
before these statutes can be utilized to the same extent as the RFC Act. 1 C. C.H. 
War. Serv. (1941) {[ 17,102.10. The Secretary of Agriculture is authorized to 
encourage the domestic consumption of agricultural commodities by diverting 
them from the normal channels of trade or by increasing their use among persons 
of low income as determined by him through benefits or otherwise. 49 Stat. 774 
(1935), aS amended, 53 Stat. 975 (1939), 7 U.S. C. §612c (Supp. 1939). The 
Secretary may transfer to the Surplus Marketing Administration funds appropriated 
under this act, and such funds may be used for purchasing, exchanging, and dis- 
tributing agricultural commodities. 50 STaT. 323 (1937), aS amended, 52 Star. 
38 (1938), 15 U.S. C. § 713c (Supp. 1939). 

470 The EPCA merely provides that if the Price Administrator deems it neces- 
sary to obtain the production of high-cost producers, he may notify the Presi- 
dent, and the President may then direct agencies of the United States to exercise 
“any authority heretofore or hereafter conferred on them by law to buy, sell, 
store, or use any commodity produced in the United States by any such pro-. 
ducer. . . .” §2(e). The House rejected an amendment which proposed to give 
the Price Administrator power to buy and sell in order to prevent price increases 
inconsistent with the purposes of the Act, apparently being influenced by the argu- 
ment that under such a provision the Administrator could import agricultural com- 
modities and run the American farmer out of business. See 87 Conc. ReEc., Nov. 
26, 1941, at 9413. But §2(f) of the EPCA provides that “ No power conferred 
by this section shall be construed to authorize any action contrary to the pro- 
visions and purposes of section 3.” And §3(a) provides that no ceiling shall be 
established for any agricultural commodity below 110 per cent of parity, or the 
market price prevailing on October 1, 1941, or the average price from 1919 to 1929. 
See supra pp. 500-501. 

471 See note 469 supra. 

472 See supra pp. 455-56, 483-84. 

473 See supra pp. 495-96. 

474 Agreements have been reached with the New York Coffee and Sugar Ex- 
change, N. Y. Times, May 28, 1941, p. 44, col. 4; Commodity Exchange, Inc., 
N. Y. Times, May 29, 1941, p. 32, col. 8; June 8, 1941, $3, p. 1, col. 1; and the 
New York Cocoa Exchange, N. Y. Times, June 4, 1941, p. 40, col. 5. Hedging 
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lations effected through OPA theoretically are self-imposed by the ex- 
changes,*”> the fact that the Commodity Exchange Administration is 
lending its support to this program puts statutory teeth in requests 
made to exchanges affected by the Commodity Exchange Act.*7* The 
Price Administrator has also enlisted the cooperation of the SEC, which 
has pledged itself to investigate possible speculative activities.*7” In 
its price schedules OPA has imposed various resale restrictions,**® regu- 
lations as to future contracts,*7® and requirements for the keeping of 
records of purchases and sales,*®® in an attempt to curb speculations, 
eliminate undesirable trade practices, and detect hoarders. The EPCA 
gives the Administrator the needed authority with which he can enforce 
these promulgations, providing that he may “ regulate or prohibit specu- 
lative or manipulative practices . . . or hoarding, in connection with 
any commodity . . . which in his judgment are . . . likely to result 
in price . . . increases. . . .” ** 


contracts are excepted from the increased margin requirements. See N. Y. Times, 
July 11, 1941, p. 23, col. 2. 

475 OPA is not equipped with statutory authority for the enforcement of these 
regulations, and none of the sanctions made available to it by the President would 
seem workable against commodity exchanges. See note 333 supra. 

476 See N. Y. Times, May 8, 1941, p. 33, col. 1; May 12, 1941, p. 27, col. 2; 
June 23, 1941, p. 29, col. 4. The Commodity Exchange Act provides that to pre- 
vent undue burdening of interstate commerce resulting from unreasonable fluctua- 
tions in price caused by excessive speculation, limits may be placed on the amount 
of trade under contract for future delivery on the commodity exchanges. Bona 
fide hedging transactions are defined and excepted. 42 Stat. 999 (1922), as 
amended, 49 STAT. 1492 (1936), 7 U.S. C. $6(a) (Supp. 1939). 

477 See N. Y. Times, June 24, 1941, p. 10, col. 5. The aid from the SEC will 
be limited, however, to ‘investigation, since it does not have the power to proceed 
against persons who manipulate the prices of commodities, or who speculate ex- 
cessively. But it is authorized to suspend trading in any registered security on a 
national exchange for ten-day periods, or, with the approval of the President, 
to suspend all trading on such an exchange for periods up to ninety days, “if in 
its opinion the public interest so requires.” 48 Stat. 898 (1934), 15 U.S. C. 
§ 78s(a) (4) (1934). 

478 Thus Price Schedule No. 25 provides that no person shall buy or sell fats or 
oils “for the purpose of reselling them at a profit without either (a) further 
processing them or (b) performing some other recognized function in the distribu- 
tion or manufacture thereof.” Hedging transactions, and “any purchase or sale 
made to fill an order on hand, to avoid transportation expenses, or to facilitate 
any other recognized manufacturing or distributing process,” are excepted. OEM 
Release No. PM 1040, Aug. 29, 1941, 6 Fep. REG. 4491 (1941). 

479 Contracts for the future delivery of fats and oils are limited to 45 days, 
and guarantees against price declines in such contracts are prohibited. Id. at 4492. 

480 The typical requirement is that every person buying or selling the specified 
commodity shall keep for the inspection of OPA records of every purchase or 
sale, including the quantity, and the quantity of the commodity on hand and on 
order at the end of each month. £.g., OEM Release No. PM 931, Aug. 13, 1941, 
6 FED. REG. 4063 (1941). 

481 Section 2(d). See note 325 supra. As to the Food Administration’s re- 
pression of speculation under the Lever Act, see Harpy, WARTIME CONTROL OF 
Prices (1940) 166-68. 
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IV. COMMANDEERING * 


OT until eight and one-half months after the United States declara- 

tion of war on April 6, 1917, did the Government seize and operate 
the Nation’s railroads *8? — the war’s first instance of subjection of 
private enterprise to government management.*®* Not until January, 
1918, was there outright seizure of a going industrial plant; *8* and only 
four plants were so taken throughout the war.*®® But when war was 
declared on December 8, 1941, the increasing tempo of economic mobili- 
zation and the inability of management and labor to reconcile differences 
had already caused the President to take over the operation of a large 
shipyard #®° and an airplane parts factory,*®’ and temporarily police a 
third enterprise.**® The conceivable scale of industrial expropriation, 
its incompatibility with traditional American notions,**® its possible im- 


* This section deals principally with the commandeering of industrial properties. 
Other examples of wartime expropriation will be referred to only incidentally. 

482 The history of this seizure is briefly set out in Northern Pacific Ry. v. 
North Dakota, 250 U. S. 135, 142 (1919). More intensive discussions of federal 
control of railroads may be found in Hines, War History OF AMERICAN RAIL- 
ROADS (1928) (hereinafter cited Hines), and Aitchison, War Time Control of 
American Railways (1940) 26 VA. L. Rev. 847. 

483 The New York Times of May 16, 1917, reports the taking over by the 
“United States Government” of a strikebound shoe factory at Moberly, Mo. 
and its operation under government supervision. P. 22, col. 2. It is not clear 
that this was a displacement of private management, however. No other reference 
to this action has been found. 

484 But see note 483 supra. Plants not in operation were taken from the 
Bigelow-Hartford Carpet Co., Lowell, Mass., Requisition 20 A/C, Ord. No. 62 
(Dec. 27, 1917), and the Hoboken Land & Improvement Co., Hoboken, N. J., 
Requisition 37 A/C, Ord. No. 516 (Feb. 28, 1918). They seem to have been 
requisitioned for the use of the Remington Arms Co. and the U. S. Cartridge Co., 
respectively. This information is from a factual study dated June 18, 1941, one 
of a series prepared in the Office of the Under Secretary of War by Joseph W. 
Bishop, Jr., hereinafter cited B1sHOP. 

485 The plants affected were: Liberty Ordnance Co., Bridgeport, Conn., Requi- 
sition 26 A/C, Ord. No. 27 (Jan. 5, 1918); Smith & Wesson, Springfield, Mass., 
Requisition 709 B/C, Ord. No. 604 (Aug. 31, 1918) ; Federal Enameling & Stamp- 
ing Co., McKee’s Rocks, Pa., Requisition 738 B/C, Ord. No. 609 (Sept. 11, 1918) ; 
Mosler Safe Co., Hamilton, Ohio, Requisition 781 B/C, Ord. No. 612 (Sept. 23, 
1918). See Hearings before the Senate Committee Investigating the Munitions 
Industry pursuant to S. Res. 206, Part 17, 73d Cong., Recess (1934) 4270-73. 

486 Federal Shipbuilding & Dry Dock Co., a U. S. Steel subsidiary located at 
Kearny, N. J., was seized August 24, 1941, pursuant to Exec. Order No. 8868, 
6 Fep. REG. 4349 (1941). See N. Y. Times, Aug. 25, 1941, p. 1, col. 2. 

487 Air Associates, Inc., located at Bendix, N. J., was seized Oct. 31, 1941, pur- 
suant to Exec. Order No. 8928, 6 Fep. REG. 5559 (1941). See N. Y. Times, Nov. 1, 
1941, p. 5, col. 1. 

488 North American Aviation Co., located at Inglewood, Cal., was occupied by 
troops June 9, 1941, pursuant to Exec. Order No. 8773, 6 Fep. Rec. 2777 (1941). 
See N. Y. Times, June 10, 1941, p. 1, col. 8. 

489 The seizure of Air Associates prompted the charge of “ socialism.” See N. Y. 
Times, Oct. 30, 1941, p. 14, col. 5; cf. H. R. Rep. No. 456, 66th Cong., rst Sess. 
(1919) 3 (government ownership of railroads). 


This content downloaded from 134.121.47.100 on Sun, 08 Nov 2015 09:55:43 UTC 
All use subject to JSTOR Terms and Conditions 


1942] AMERICAN ECONOMIC MOBILIZATION 507 


portance as an ultimate sanction for other economic controls,*®° and the 
lack of statutory authorization in many situations in which it might be 
necessary or useful give significance to the many legal questions implicit 
in its use. 


A. THe AUTHORITY TO COMMANDEER 


Power is inherent in the Government to take both real and personal 
property for public use without the owner’s consent.**t Although the 
necessity for taking is not a judicial question,*®” the Fifth Amendment 
places two limitations on the exercise of the power, both giving rise to 
justiciable questions: just compensation must be given; *°? and the 
property taken must be devoted to a public use.*°* War uses are clearly 
public uses, and this is true even if the actual user of commandeered 
property is not the Government but a private person engaged in defense 
production.*®> The question of just compensation is discussed below be- 
cause it arises only after the authority to take and the taking are estab- 
lished.*9® A third limitation, possibly the one most significant to the 
defense effort, is inherent in the separation of powers. Although the 
Constitution is silent on the question, Congress appears to be the ultimate 
repository of the eminent-domain power.*®? A considerable portion of 
this power has been delegated by Congress to the executive branch; but 
such statutory authorizations have not been broad enough to permit firm 
and speedy action in urgent cases. That the executive orders directing 
the seizures of North American Aviation, Federal Shipbuilding, and Air 
Associates referred not to express statutory grants but to powers vested 
in the President by the “ Constitution and laws of the United States,” 
and the discussion engendered by the seizures underline possible limita- 


490 See testimony of Bernard Baruch, War Policies Commission Rep., H. R. Doc. 
No. 163, 72d Cong., rst Sess. (1931) 40; statement of Leon Henderson in Hearings 
before Banking and Currency Committee on H. R. 5479, Part 1, 77th Cong., 1st Sess, 
(1941) 58. 

"401 Government invasions of property rights take many forms. Most of them 
are beyond the scope of this section because they are not “ takings.” Priorities, allo- 
cation, and price control are familiar examples in defense mobilization. Export 
controls and the warrants now used to control shipping priorities are also in this 
class. See supra p. 464. 

492 Language to the effect that necessity is solely a matter of legislative cog- 
nizance is common in defining the scope of judicial review in eminent-domain cases. 
E.g., North Laramie Land Co. v. Hoffman, 268 U. S. 276 (1925); Bragg v. Weaver, 
251 U.S. 57 (1919). But this does not seem to contemplate the possible division of 
authority between the executive and the legislature. Cf. Dakota Central Telephone 
Co. v. South Dakota, 250 U. S. 163 (1919). 

493 Jacobs v. United States, 290 U. S. 13 (1933). 

494 Shoemaker v. United States, 147 U. S. 282 (1893). 

495 International Paper Co. v. United States, 282 U.S. 399 (1931) (requisition- 
ing hydroelectric power for distribution to defense producers held within authority 
of Secretary of War); cf. Manufacturers’ Land & Improvement Co. v. Emergency 
Fleet Corp., 264 U. S. 250 (1924) (taking land for street railway to transport pri- 
vate-shipyard employees held proper under statute; constitutionality not discussed) ; 
see Nichols, The Meaning of Public Use in the Law of Eminent Domain (1940) 20 
B. U. L. REv. 615. 

496 See infra pp. 530-34. 

487 See 1 LEWIS, EMINENT DOMAIN (3d ed. 1909) 672-73. 
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tions on the present scope of the commandeering power. It is likely that 
there is some area beyond express congressional delegation in which the 
executive possesses the power of taking property, but that there are no 
limits on this power is untenable, unless the “ practical construction ” 
theory, that the “ construction of the scope of executive power by hold- 
ers of the presidential office is entitled to great weight in determining the 
effect of the Constitution,” *°8 is carried to its logical extreme. 

(1) Congressional Authorization.—(a) Condemnation. — The 
Government normally takes property by condemnation, a judicial proc- 
ess. Basic authority for this method, available in times of peace as well 
as war, is the Act of 1888, which provides that an officer of the Gov- 
ernment who is authorized by Congress to procure land may do so by 
condemnation proceedings in the federal courts.*°® This cumbersome 
procedure has been improved since the last war by the Declaration of 
Taking Act, which provides for the acquisition of title and possession as 
soon as a sum estimated by the taking officer to be just compensation is 
paid into court, and for subsequent judicial determination of just com- 
pensation.°°° Condemnation usually contemplates acquisition of a fee 
or permanent easement, but there seems no reason why this act could 
not be used for condemning an indefinite term, an estate more ap- 
propriate to war purposes.°°*! The Act would serve adequately in the 
procurement of land for defense-housing projects, additions to private 
plants in defense industry, army cantonments, air-raid shelters, and the 
like. But because it is limited to real estate, it is otherwise unsuited to 
many defense commandeering needs. Thus it would be unavailable if 
the Government wanted ships, machines, contracts, or factories includ- 
ing stocks of materials and equipment. 

(b) Requisitioning.— More characteristic of wartime use of the 
eminent-domain power is requisitioning, a summary compensable taking 
by an executive or military officer or agency.*°? Both real estate and 


498 See Culp, Executive Power in Emergencies (1933) 31 Micu. L. REv. 1066, 
1081. 

499 25 STAT. 357 (1888), 40 U.S. C. §§ 257, 258 (1934). There are subsequent 
acts authorizing condemnation of real estate for special defense purposes, but these 
would seem to add little to the basic act. E.g., 26 Star. 316 (1890), as amended, 4o 
STAT. 241, 518 (1918), 50 U.S. C. $172 (1934). 

500 46 STAT. 1421 (1931), 40 U.S. C. §§ 258a-e (1934). 

501 The Declaration of Taking Act speaks of the fee simple absolute or a lesser 
estate or interest. A term at the will of the occupying party is a departure from 
common-law concepts of estates, but it is clear that Congress could authorize the 
taking of such an interest, and the language of the Act is not inconsistent with the 
assumption that it has. See 2 Lewis, Eminent DoMAIN (3d ed. 1909) 806-807. 

_ 202 See United States v. McIntosh, 2 F. Supp. 244, 250 (E. D. Va. 1932), appeal 
dismissed, 70 F.(2d) 507 (C. C. A. 4th, 1934), cert. denied, 293 U.S. 586 (1934). 
Proper terminology requires that requisitioning be contrasted with condemnation, 
not with eminent domain. Eminent domain is a power; it comprehends the proc- 
esses of both requisitioning and condemnation. See Liggett & Myers Tobacco Co. 
v. United States, 274 U. S. 215, 220 (1927); United States v. Stein, 48 F.(2d) 626, 
627 (N. D. Ohio 1921). The distinction is not always correctly made. See, e.g., 
Filbin Corp. v. United States, 266 Fed. 911, 913 (E. D. S. C. 1920) ; Note, Mobiliza- 
tion for Defense (1940) 50 YALE L. J. 250, 278. 
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personal property may be requisitioned.°°* No judicial process is nec- 
essary for the taking, but if no settlement as to compensation can be 
reached, the original owner may sue the Government.®* If real estate 
is sought, however, a proceeding under the Act of 1888 as supplemented 
by the Declaration of Taking Act would seem to afford the Government 
several advantages. Because it is a usual method, it might attract less 
comment than more unorthodox summary methods. Payment of a 
sum into court should accomplish substantial savings in interest.°” 
Moreover the Government could thereby avoid the difficulty created by 
conflicting claims to condemned property.®°°* Requisitioning is accom- 
plished by the order or proclamation of the authorized instrumen- 
tality or by its exercise of physical control consistent only with a 
taking.°°’ It is this device which is authorized by most statutes dealing 
with wartime or emergency takings of property.°°® 

(c) Requisitioning of Utilities. — Most sweeping of the requisition- 
ing grants that are still operative are those enacted before the outbreak 
of war in Europe, applying to business properties which even in peace- 
time are subject to considerable government control. The presidenti- 
ally proclaimed emergency awakened powers in the President to operate 
through any government department all radio stations,°°® but no au- 


503 United States v. McIntosh, 2 F. Supp. 244 (E. D. Va. 1932), appeal dis- 
missed, 70 F.(2d) 507 (C. C. A. 4th, 1934), cert. denied, 293 U.S. 586 (1934) ; see 
Hearings before Senate Military Affairs Committee on S. 1579, 77th Cong., rst Sess. 
(1941) 180-84 (analyzing statutes). 

504 See cases cited supra note 502; Blair, Federal Condemnation Proceedings and 
the Seventh Amendment (1927) 41 Harv. L. REv. 29, 30, n.4. 

505 Interest, as such, is not recoverable against the Government, but in eminent 
domain cases, a sum in the nature of interest is awarded as a part of just compen- 
sation. See infra Dp. 530. 

506 The title or interest taken by the Government is paramount. United States 
v. Dunnington, 146 U. S. 338 (1892); see NicHots, EMINENT DOMAIN (1917) 71. 
But were the Government to compensate one claiming to be the owner of requisi- 
tioned property or suffer judgment against itself in his favor, such payment or 
judgment would be no bar to a successful prosecution of his claim by the rightful 
owner. Cf. Wise v. United States, 38 F. Supp. 130 (W. D. Ky. 1941). If the first 
payment by the Government did not follow a determination judicial in its nature 
it could be recovered on the basis of the rule that protects the sovereign against pay- 
ments made under a mistake of law. Compare Heidt v. United States, 56 F.(2d) 
559 (C. C. A. 5th, 1932), cert. denied, 287 U.S. 601 (1932) (salary of army officer 
recovered), with Butte, A. & P. Ry. v. United States, 290 U.S. 127 (1933) (payment 
under ICC order not recoverable). Cf. United States v. Rodiek, 117 F.(2d) 588 
(C. C. A. 2d, 1941), cert. granted, 62 Sup. Ct. ror (Oct. 13, 1941), 54 Harv. L. REv. 
1248. But cf. New York City Employees’ Retirement System v. Eliot, 267 N. Y. 
193, 196 N. E. 23 (1935). 

507 F.g., United States v. North American Transportation & Trading Co., 253 
U. S. 330 (1920) ; Rigsbee v. United States, 58 Ct. Cl. 93 (1923); cf. Note, Govern- 
ment Use of Patented Inventions (1941) 54 Harv. L. REv. 1051, 1054. 

508 During the last war, seventeen statutes authorizing requisitioning were avail- 
able. These are listed in 87 Conc. ReEc., July 21, 1941, at 6294. Consult also Hamil- 
ton v. Kentucky Distilleries & Warehouse Co., 251 U.S. 146, 155, n.1 (1919). 

509 48 Stat. 1104, 47 U.S. C. § 606(c) (1934). Although the requirement that 
the eminent-domain power be exercised for a public use limits neither the time of 
acquisition nor the duration of the period of holding where enterprises of the utility 
type are concerned, Congress has enacted such time limitations on its exercise in 
delegating this power to various agencies. 
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thority exists to seize telephone and telegraph systems. In time of war 
the President may, through the Secretary of War, seize and operate any 
system of transportation or any part thereof.*!° Domestic-owned ves- 
sels are specifically covered by the Merchant Marine Act of 1936.54 It 
permits requisitioning by the Maritime Commission of completed craft 
and those under construction whenever the President shall decide that 
the security of the nation makes it advisable or when a national emer- 
gency has been proclaimed.*!* For the duration of such periods as in 
the opinion of the President national safety requires it, electric-power 
projects licensed under the Federal Power Act of 1920 may be operated 
by the United States for any purpose involving the safety of the na- 
tion; °** all other producers of electric energy are subject to the requisi- 
tioning of their output, though not their plant, during a war or in a 
period of emergency determined by the Federal Power Commission.*"* 
This is accomplished by directing the transmission of energy to such 
users and uses as in the judgment of the Commission will best serve the 
public interest. 

Broad delegations by Congress are characteristic of all these statutes 
insofar as the questions of what is to be taken and what use is to be 
made of it are concerned. For example, it is not likely that in the light 
of the economic complexities of defense mobilization, a court could re- 
gard the FPC’s view of the facts prompting it to act and the appropriate- 
ness of the action taken as an abuse of administrative discretion. Also 
typical, except in regard to requisitioning of transportation systems, is 
the bootstrap method of permitting executive or administrative findings 
of an emergency to summon up otherwise dormant powers, even without 
a declaration of war. | 


510 39 Stat. 645 (1916), 10 U.S. C. § 1361 (1934). By this authority the rail- 
roads were placed under federal control during the last war. See note 482 supra. 

511 4g STAT. 2015 (1936), as amended, 53 STAT. 1254, 46 U.S. C. § 1242 (Supp. 
1939). This authority has been extensively used during the present emergency. 
See N. Y. Times, July 10, 1941, p. 12, col. 4. The seizure of foreign-owned vessels 
is authorized by Pub. L. No. 101, 77th Cong., rst Sess. (June 6, 1941), a statute 
exercising the international-law right of angary. But seizures made under this 
statute soon after its passage would seem to go beyond the international-law prece- 
dents confining the right to situations of urgent military necessity arising in a coun- 
try at war. See Allin, The Right of Angary (1918) 2 Minn. L. Rev. 415; Note 
(1918) 12 Am. J. Int. L. 340. 

512 That the statutes referring to communications and transportation speak not 
in terms of requisitioning but in terms of government operation or control in a time 
of war or emergency would indicate that only a temporary taking is contemplated. 
The Merchant Marine Act, however, permits the Commission to determine whether 
or not it requires “ ownership ” of vessels taken. 

513 ar STAT. 1072 (1920), 16 U.S. C. § 809 (1934). Under this authority, the 
President has directed the Federal Works Administrator to take over a hydro- 
electric project operated by the Grand River Dam Authority, an agency of the State 
of Oklahoma. Exec. Order No. 8944, 6 Fep. REG. 5947 (1941). 

14 4g STAT. 849 (1935), 16 U.S. C. § 824a(c) (Supp. 1939). See supra pp. 464- 
65. It should be noted that the requisitioning of electric energy under authority of 
§ 120 of the National Defense Act of 1916, 39 Stat. 213 (1916), so U. S. C. § 80 
ee was approved in International Paper Co. v. United States, 282 U, S. 399 

1931). 
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(d) Requisitioning of Industrial Properties. — It is probably a desire 
to protect the principle of private enterprise that has caused Congress to 
be cautious in delegating powers to requisition operating industrial prop- 
erties.*5 Thus, while the statutes providing for the commandeering 
of utilities condition that action merely on the finding of a general 
emergency, the theory of statutes authorizing the taking of industrial 
plants is generally that expropriation is a proper means of providing 
efficient defense production only upon a failure of private management 
to cooperate.**® The history of the Property Requisitioning Act °*’ 
illustrates this approach. A wartime need for general requisitioning 
powers over both real and personal property had been felt for some 
time. This view was prompted, at least in its early stages, by a desire. 
to end war by removing its profit-making possibilities; and draft-capital- 
as-well-as-men legislation, which would require a constitutional amend- 
ment to avoid the necessity of paying just compensation, was sug- 
gested.°'® Despite the comment aroused by the publication of the Nye 
Committee report in 1935,°"° this drastic purpose has given way in 
recent years to concern over efficient war preparation. The more recent 
advocates of broad requisitioning powers were willing that payment 
should be made, but felt that one broad act, rather than the piecemeal 
legislation of the last war, was necessary to insure authority to cope 
with whatever situations arose. The Industrial Mobilization Plan of 
1931 suggested such all-inclusive legislation,°?° the Administration has 
done the same recently,°*! and the present Congress had occasion to con- 
sider it during the spring of 1941.°°? The plan was rejected, and as a 
compromise measure, the Property Requisitioning Act was passed.°”? 
This act authorizes the taking of machines and “ supplies . . . necessary 


515 Note the fears expressed by Senator Downey in Hearings before Senate Mili- 
tary Affairs Committee on S. 1579, 77th Cong., 1st Sess. (1941) 14-29. 

516 The Naval Appropriation Act of March 4, 1917, 39 STAT. I192 (1917), 50 
U.S. C. § 82 (1934), is consistent with this theory in authorizing plant requisition- 
ing after the refusal of a compulsory order. But a subsequent section of the same 
Act is exceptional in that it authorizes commandeering without such a refusal. It 
should be noted that requisitioning independent of statute, such as that contem- 
plated in the North American Aviation case, may not proceed on the theory out- 
lined. See infra p. 520. 

517 Pub. L. No. 274, 77th Cong., rst Sess. (Oct. 16, 1941). 

518 See Topin & BIDWELL, MosILizinc CIVILIAN AMERICA (1940) 38, 47; Cor- 
mack, The Universal Draft and Constitutional Limitations (1930) 3 So. CaLtr. L. 
REv. 361; West, The Validity of Forced Loans in time of War —a Consideration of 
S. 1650 (1940) 8 Geo. Wash. L. REv. 904; cf. SEN. Rep. No. 944, Part 2, 74th Cong., 
1st Sess. (1935) 3-6. 

519 Sen. Rep. No. 944, 74th Cong., rst Sess. (1935). 

520 See Hearings before House Military Affairs Committee on S. 1579 and H. R. 
4959, 77th Cong., 1st Sess. (1941) 5; cf. Note (1938) 5 U. or Cui. L. REv. 647. 

521 See Hearings before House Military Affairs Committee on H. R. 40940, H. R. 
4257, H.R. 4989, and S. 1524, 77th Cong., 1st Sess. (1941) 5; 87 Conc. REc., June 5, 
1941, at 4913-14. 

522 Tbid. 

523 The Act is modelled on the Exports Requisitioning Act, enacted one year 
earlier, which authorizes seizure of property manufactured for export and denied an 
export license. 54 STAT. 1090 (1940). 
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for the defense of the United States,” °** even though the owner of such 
personal property is not a producer of such goods, is not himself capable 
of producing for defense, and is therefore not a person to whom a com- 
pulsory order could be addressed under Section 9 of the Selective Serv- 
ice Act.°?° It is applicable only to certain personal property and is 
therefore not available for the commandeering of industrial plants.°?° 
The principal objects of the Act are machine tools and stocks of certain 
strategic materials in non-defense plants.°?7 But unrestricted seizures 
would prove ruinous to many enterprises. Because of this, Congress has 
attempted to circumscribe narrowly the scope of the powers granted, by 
providing that nothing contained in the Act authorizes seizure of “‘ ma- 
chinery or equipment which is in actual use in connection with an operat- 
ing factory or business and which is necessary to the operation of such 
business.” Although the legislative history of this amendment indi- 
cates the great significance attached to it by Congress,°”* it is likely that 
the provision was not meant to protect “ business as usual,” but rather 
that the limitation was designed to shield those machines and materials 
which are essential to the existence of the plant as a going concern.>*”® 
Because this clause is in form a limitation on the President’s authority 
and not a delegation to him of fact-finding power as in preceding pro- 
visions of the same statute, it might be argued that the determination 
of what is necessary to operation is a judicial function.®*° Thus, one who 
contested the seizure could obtain a full hearing on the issue of neces- 
sity and a fresh decision thereon. The other requirements, however, 


524 A narrower phrasing, “ necessary for the armed forces,” was rejected. See 87 
Conc. REc., July 21, 1941, at 6298. But though “ supplies ” would seem to have a 
broad application, an even broader term, “ any personal property,” was likewise 
abandoned. See note 521 supra. It is doubtful whether the latter difference in 
phraseology will prove significant in practice. See 87 Conc. Rec., July 21, 1941, at 
6293. 

525 g4 StaT. 892, 50 U. S. A. Appendix § 309 (Supp. 1940). See infra pp. 513~ 
14. 

526 See H. R. Rep. No. 1120, 77th Cong., 1st Sess. (1941) 3. 

527 See Hearings before the Senate Military Affairs Committee on S. 1579, 77th 
Cong., 1st Sess. (1941) 219. The Act serves more as a priority than as a procure- 
ment device. The President has accordingly delegated its powers to OPM. See note 
172 supra. 

528 Because of deletion of the amendment in a first conference on the bill, the 
House refused to adopt the conference version, and it was only after a second con- 
ference had replaced the clause that the bill was enacted. Compare H. R. Rep. No. 
1153, 77th Cong., rst Sess. (1941) 3 (first conference report), with H. R. Rep. No. 
1214, 77th Cong., 1st Sess. (1941) 4 (second conference report). See 87 Conc. REc., 
Sept. 25, 1941, at 7755-56. 

529 See 87 Conc. Rec., Aug. 5, 1941, at 6942 (statement of Rep. Taber, sponsor 
of the provision). The stringency of this narrow interpretation of “necessary ” is 
somewhat alleviated by the provision that seized property which is retained shall be 
returned to the original owner upon his payment of fair market value at the time 
of return, such return to be made either when the property is no longer needed or in 
any event before Dec. 31, 1943. 

530 Cf. Ng Fung Ho v. White, 259 U. S. 276 (1922) ; Oertel Co. v. Gregory, 270 
Fed. 789 (W. D. Ky. 1921); see Dickinson, Crowell v. Benson: Judicial Review of 
Administrative Determinations of Questions of “Constitutional Fact” (1932) 80 
U. oF Pa. L. REv. 1055, 1059-60. 
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that before the seizure by the President, he determine that the prop- 
erty seized is needed for national defense, that the need will not admit 
of delay or resort to any other source of supply, and that other means of 
obtaining the use of such property on fair and reasonable terms have been 
exhausted,** are less important restrictions, for the President’s deter- 
minations of fact are subject to little or no review.**? Yet since the ‘‘ op- 
erating business ” limitation calls for implicit findings of fact as appro- 
priate to presidential investigation as the other determinations on 
which requisitioning is conditioned, and since it was inserted as an 
amendment from the floor, it is possible that no distinction as to the 
scope of judicial review was intended. 

Three statutes authorizing the seizure of industrial plants as such °** 
are now available: Section 120 of the National Defense Act of 1916,°°* 
which applies to the equipping of the Army; the Naval Appropriation 
Act of 1917,°°> dealing with Navy procurement; and Section 9 of the 
Selective Service Act of 1940,°°° covering both military and naval needs. 
Section 9, the only one of these operative in the pre-war emergency,°?” 
is an almost literal reenactment of Section 120 of the National De- 
fense Act. It empowers the Government to place a compulsory order 
with any manufacturer, which must be given priority. The order must 
offer reasonable terms, as determined by the Secretary of War or the 
Navy.*3* Though compulsory orders are issuable for “ such product 
or material as may be required,” the Act seems to make the refusal of 
only those orders calling for ‘“ necessary supplies or equipment ” a basis 


581 This third requirement does not demand a complete combing of the nation’s 
markets, but merely an effort to bargain with the owner and acquire the property 
by purchase. See Hearings before Senate Military Affairs Committee on S. 1579, 
“th Cong., 1st Sess. (1941) 211. But cf. id. at 214. 

532 United States v. George S. Bush & Co., 310 U. S. 371 (1940) ; United States 
v. Chemical Foundation, Inc., 272 U. S. 1 (1926) ; Dakota Central Telephone Co. v. 
South Dakota, 250 U. S. 163 (1919); Martin v. Mott, 12 Wheat. 19 (U. S. 1827); 
Commercial Cable Co. v. Burleson, 255 Fed. 99 (S. D. N. Y. 1919), rev’d on other 
grounds, 250 U. S. 360 (1919). But cf. United States v. Rodiek, 117 F.(2d) 588 
(C. C. A. 2d, 1941), cert. granted, 62 Sup. Ct. 101 (Oct. 13, 1941), 54 Harv. L. REv. 
1248. 

533 Conceivably an entire plant, fitted for immediate operation, could be ac- 
quired by condemning its real assets and requisitioning its machines and materials 
under the Property Requisitioning Act. The prior condemnation would make pos- 
sible the avoidance of the “ operating business ” clause of the latter act. 

534 39 STAT. 213 (1916), 50 U. S. C. $80 (1934). 

535 39 STaT. 1192 (1917), 50 U. S. C. $82 (1934). 

536 54 StTaT. 892, So U. S. C. A. Appendix § 309 (Supp. 1940). 

537 The National Defense Act is available in time of war or its imminence. The 
Naval Appropriation Act is restricted to “ time of war.” 

588 Tn the absence of statutory provision, the Secretary, because he is exercising 
a legislative function, may ascertain the elements of a proper compulsory order 
without granting a hearing to the manufacturer. Cf. cases cited supra note 492. 
It is likely that the compulsory order will not in practice offer a specific figure but 
merely “just compensation.” This was the practice during the last war, as indi- 
cated by the form of the compulsory order issued in the Smith & Wesson case, which 
is on file in the War Department. For a discussion of other elements of a valid 
compulsory order see supra pp. 461-62. 
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for plant commandeering.®*® But the power remains a very impor- 
tant one, for service needs include not only munitions and materials, but 
also clothing, foodstuffs, construction materials, and the like. Refusal 
to comply with a valid compulsory order permits the President, through 
the head of either the War or Navy Department, to take possession of 
a plant and operate it through the appropriate branch of the Army or 
Navy. Although “ refuse ” is likely to be narrowly construed, it seems 
to encompass not only a flat rejection of a compulsory order, but also 
wilful cessation of operations. On the other hand, a failure without 
fault is clearly not a basis for expropriation.®*® Nor will most failures 
even with fault be sufficient unless they are so culpable as to amount 
to a general refusal to operate. Two elements seem pertinent in classify- 
ing failures with fault: the area in which a manufacturer may properly 
exercise his convictions, and the foreseeable effect of such exercise, even 
though proper in itself, under existing circumstances. Thus a minor 
violation of a collective-bargaining agreement leading to a strike is prob- 
ably not a refusal if a strike seemed improbable on the facts known or 
reasonably to be known. Conversely, refusal to bargain collectively 
in good faith, because it is inconsistent with prevailing public policy 
as expressed by the National Labor Relations Act, may be a refusal, es- 
pecially if it could have been expected to incite a strike. The interaction 
of these two elements obviously makes clear-cut definition difficult. 
That at least in general outline this theory accords with administrative 
practice is evidenced by the fact that the executive orders direct- 
ing the seizure of strike-bound Federal Shipbuilding and Air Asso- 
ciates, though finding fault with management by recounting its unwilling- 
ness to accept the recommendations of the National Defense Mediation 
Board, did not expressly refer to Section 9 but relied on the general 
authority of the President.°*t In the last war the Smith & Wesson 
arms factory was seized under Section 120 of the National Defense Act 
when its refusal to comply with a recommendation of the War Labor 
Board caused the continuation of a strike and the crippling of produc- 
tion. The compulsory order which preceded the action, however, re- 


539 The distinction is perhaps the result of faulty draftsmanship. 

540 No cases that construe this term in § 120 of the National Defense Act of 
1916 have been found. Judicial precedent in construing other statutes indicates that 
“refuse”? and “ fail’ are sometimes held to be synonymous, but at other times 
“refuse ” is held to mean “ fail” only when the failure could have been prevented 
by the person obligated. Compare Mackey v. United States, 290 Fed. 18 (C. C. A. 
6th, 1923), and Kimball v. Rowland, 6 Gray 224 (Mass. 1856), with Taylor v. 
Mason, 9 Wheat. 325 (U.S. 1824), Osborne v. International Ry., 226 N. Y. 421, 123 
N. E. 849 (1919), and People ex rel. Finigan v. Perkins, 85 Cal. 509, 26 Pac. 245 
(1890). 

541 Exec. Order No. 8868, 6 FEp. REG. 4349 (1941); Exec. Order No. 8928, 6 
Fep. REc. 5559 (1941) ; see statement of Under Secretary of War Patterson in Hear- 
ings before Senate Military Affairs Committee on S. 1579, 77th Cong., rst Sess. 
(1941) 22. 
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quired performance under specified employment terms, a stipulation 
the authority for which is not clear.**? 

Thus the Act, because of its refusal requirement, does not generally 
cover the defense-industry strike situation, and legislation which might 
have done so has been rejected by Congress. The National Defense 
Expediting Act of 1940 had given to the Secretary of the Navy, in con- 
nection with naval procurement, the power to take plants and operate 
them, either by government personnel or by contract with private firms, 
if he could not agree with the owners as to their ‘“‘ use or operation ” for 
defense needs.5#? Although “ operation ”’ might have covered labor pol- 
icy, this congressional liberality was short-lived, for the section was 
repealed by Section 9 of the Selective Service Act.°4* When, in the sum- 
mer of 1941, a wave of defense strikes had made manifest the limita- 
tions of Section 9, the granting of further authority to cope with them 
was proposed by the Connally amendment to the draft-deferment bill.°*° 
The North American Aviation case was then in the headlines and pro- 
voked vigorous comment. Administration supporters asserted that the 
President had authority to seize the plant, but preferred congressional 
clarification of his power; °*° opponents of the Administration charged 
that the President had exceeded his powers, and feared the effect of 
further delegations by Congress.°*7 Although the bill would operate 
more effectively against recalcitrant employers, labor forces saw in it a 
danger to their interests.°*® What seems to have been principally a 
Republican eye to the labor vote defeated the Connally amendment,°*® 


542 “ Order ” in the Act itself apparently contemplates only the terms of the usual 
commercial order and not such collateral stipulations. But reliance was placed on 
the following clause in the basic Smith & Wesson contract: “ In the event that labor 
disputes shall arise directly affecting the performance of this contract, and causing 
or likely to cause any delay in making the deliveries upon the date or dates speci- 
fied, the contractor shall address a written statement thereof to the Chief of Ord- 
nance for transmission to the Secretary of War with the request that such dispute be 
settled, providing such information and access to information within the control of 
the contractor as the Secretary of War shall require, and it is stipulated and agreed 
that the Secretary of War may thereupon settle or cause to be settled such dispute, 
and the contractor agrees to accede to and comply with all the terms of such settle- 
ment.” This attempted incorporation of contractual rights into statutory powers 
seems unwarranted, but the action was never challenged. The above information, 
though not the legal conclusion, is contained in BISHOP 2. 

543 54 STAT. 680 (1940). 

544 In considering conscription of industry under the Selective Service Act of 
1940, legislation following the scheme of the National Defense Act of 1940 was sug- 
gested, but the stricter form of §120 of the National Defense Act of 1916 was 
adopted. See Note (1940) 29 GEo. L. J. 77, 79. 

545 The bill was originally introduced as S. 1600 but received consideration as 
an amendment to S. 1524. See 87 Conc. ReEc., July 29, 1941, at 6566-68. 

546 See, e.g., Hearings before House Military Affairs Committee on H. R. 4049, 
H.R. 4257, H. R. 4989, and S. 1524, 77th Cong., rst Sess. (1941) 5; 87 Conc. REc., 
July 9, 1941, at 6019. 

547 See, e.g.,87 Conc. Rec., July 9, 1941, at 6013. 

548 See, e.g., id. at 6010, 6013. 

549 See Unitep States News, August 8, 1941, pp. 13, 17. 
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with a long-range result perhaps inimical to the best interests of both 
Republicans and labor, for though the bill was stopped, the President 
has not been, while far more drastic anti-labor legislation seems likely to 
be passed. 

The Naval Appropriation Act of March 4, 1917, authorizes comman- 
deering not only when a compulsory order is refused, but also when there 
is a refusal or failure to give preference to such an order.*°® Inasmuch 
as the National Defense Act was the work of the same Congress, the dis- 
tinction between refusal and failure assumes some significance. The 
subject of seizure is not only the factory but “. . . any part thereof,” 
a qualification absent in the earlier act.**' But its most significant pro- 
vision is the further sweeping authority given the President to “ requisi- 
tion and take over for use or operation by the Government any factory, 
or any part thereof ... , whether the United States has or has not 
any contract or agreement with the owner or occupier of such factory.” 
The breadth of this power becomes most apparent when the words of 
the sentence are contrasted with the compulsory-order procedure em- 
bodied in the same enactment. If taken literally, these words would 
seem to constitute the open-sesame of industrial expropriation.®°? But 
when taken in their context — an act authorizing the procurement of 
ships and naval equipment — it is possible to imply a restriction that 
the factory, when taken, must be used to produce for naval needs. This 
limitation was in fact placed on the Act by the Judge Advocate General 
during the last war when he refused to approve requisitioning of a plant 
producing army ordnance.*** No other attempted invocation of this 
departure from congressional caution has been discovered. 

(2) Executive Authority Independent of Statute. — Despite exten- 
sive legislative grants of requisitioning power to the executive, the vast- 
ness of modern economic mobilization almost of necessity creates situa- 
tions in which action is necessary but which are nevertheless beyond the 
contemplation of statutes. The strike in a defense industry seems to be 
such a situation, and President Roosevelt’s answer to it in those cases 
where he has seized plants kindles anew the controversy over the legiti- 
mate content of presidential authority. Theodore Roosevelt claimed 
for the President a power limited only by express constitutional prohibi- 
tions or restrictions validly imposed by Congress.°°* A contrary view 
was urged by President Taft, who said “ that the President can exercise 
no power which cannot be fairly and reasonably traced to some specific 


550 39 Stat. 1192 (1917), 50 U.S.C. § 82 (1934). 

551 The Smith & Wesson seizure under § 120 of the National Defense Act in- 
volved a commandeering of the whole plant and a return of parts thereof within a 
short time. See BisHop 9. Section 9 of the Selective Service Act likewise mentions 
only “ plants ” and not “ parts thereof.” 

552 Because the statute is available only in time of war, it does not cover seizures 
made before Dec. 7, 1941. 

553 This information is from unpublished material in War Department files rela- 
tive to the seizure of Federal Enameling & Stamping Co., McKee’s Rocks, Pa. 

554 T, ROOSEVELT, AUTOBIOGRAPHY (1913) 388-809. 
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grant of power or justly implied and included within such express grant 
aS proper and necessary to its exercise.” 5°° Supreme Court opinions 
seem inconclusive on the point.®°® Lincoln, in practice the most extreme 
advocate of presidential action founded on emergency alone, perhaps 
retreated in theory from that position, for he admitted that he was 
relying on public opinion and hoped-for congressional ratification in 
his raising of armies during the early days of the Civil War.°°? But the 
passage of time and the increasing centralization of government func- 
tions make it seem probable that the view of Theodore Roosevelt not 
only will be adopted in practice today, but also will accord most nearly 
with modern judicial construction if the question should arise. Under 
either view, moreover, war augments the executive authority just as it 
expands the proper area of federal legislation. In the present crisis, 
therefore, avoidance of the Taft-Roosevelt conflict may be possible, for 
there may be sufficient analogy between modern presidential action and 
traditional concepts of proper military action to find affirmative consti- 
tutional authority for what has been done. To the degree that the 
analogy fails, there is potential danger to democratic processes in con- 
gressional abdication to a strong president by failing either to author- 
ize or forbid that which the President may regard as necessary action. 

The President’s capacity as commander-in-chief furnishes the most 
direct support for his exercise of requisitioning powers. In Mitchell v. 
Harmony *** and United States v. Russell,°°® the Supreme Court recog- 
nized the validity of the taking of private property by an army officer 
to supply his troops. The court was careful to limit this power to 
“danger ... immediate and impending” °® and “emergency ... 
such as will not admit of delay or a resort to any other source of sup- 
ply.” 5° It has been argued that the procurement of supplies for the 
armed forces is beyond the authority of the President as commander-in- 
chief, since the Constitution has given to Congress the power to raise 
and support armies.°®? But in the absence of an express statutory de- 


555 Tart, OUR CHIEF MAGISTRATE AND His POWER (1915) 139-40. 

556 “ We have no officers in this government, from the President down to the 
most subordinate agent, who does not hold office under the law, with prescribed 
duties and limited authority. And while some of these, as the President, the Legis- 
lature, and the Judiciary, exercise powers in some sense left to the more general 
definitions necessarily incident to fundamental law found in the Constitution, the 
larger portion of them are the creation of statutory law, with duties and powers 
prescribed and limited by that law.” Mr. Justice Miller, in The Floyd Acceptances, 
+ Wall. 666, 676 (U.S. 1868) ; cf. In re Neagle, 135 U.S. 1 (1890). 

557 See BERDAHL, WAR POWERS OF THE EXECUTIVE IN THE UNITED STATES (1920) 
110; CORWIN, THE PRESIDENT: OFFICE AND PowERS (1940) 126, 155; Culp, Axecu- 
tive Power in Emergencies (1933) 41 Micu. L. Rev. 1066, 1077. 

558 See 13 How. 115, 134 (U. S. 1851) (taking held improper on facts). 

559 13 Wall. 623 (U. S. 1871) (taking held proper). 

560 13 How. at 134. 

561 73 Wall. at 628. Cf. Pub. L. No. 274, 77th Cong., rst Sess. (Oct. 16, 1941) 
(Property Requisitioning Act). 

562 See Hart, ORDINANCE MAKING POWERS OF THE PRESIDENT (1925) 238-42; 
3 WILLOUGHBY, CONSTITUTIONAL LAW (1929) 1565. 
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nial, there seems to be no reason why the power of a military officer in 
the field to requisition supplies in an emergency should be denied to 
his superior, the President. The development of warfare from a battle 
between armies to a battle between economies is relevant in determin- 
ing both the nature of the emergency which must exist for the power 
to arise and the nature of the goods classifiable as necessary equipment 
for the waging of war. 

If the President’s requisitioning power is based solely on his military 
office, the test of Mitchell v. Harmony — the reasonableness of his con- 
clusion in the light of facts known to him ***— would apply. It is 
arguable, however, that this power is different in its nature, that it is 
exercisable only in an extreme emergency, in a situation not affirmatively 
regulated by Congress, as a constructive delegation by that body and 
subject to undoing only by it.°** If this position is taken, the necessity 
of taking is probably not open to judicial review.°®® 

Further support for the executive power to requisition strike-bound 
plants might be drawn from the authority to use troops to suppress 
disturbances which threaten such government functions as the carrying 
of the mails.°®* How far such policing can go is not clear, but perhaps 
in extreme necessity the power to police may become a power to requi- 
sition. 


B. THE TAKING oF INDUSTRIAL PROPERTIES 


Whether congressional authorization of industrial requisitioning is 
broad or narrow, there may well be sufficient elasticity in presidential 
powers and public opinion to submerge legal questions of authority in 
faits accomplis; *** but both the prospect and the act of requisitioning 
give rise to many problems. 


563 33 How. at 134. 

564 Another conceivable theory is that the constitutional characterization of the 
President as commander-in-chief is impliedly an authorization to exercise in 
the proper circumstances the military officer’s power of requisitioning. As such, the 
power would be beyond congressional control. 

565 For purposes of determining the scope of judicial review of presidential find- 
ings of fact, express or implied, presidential action may be grouped into three classes. 
If Congress has expressly delegated a power to the President, the findings of fact on 
which action is based are probably not reviewable. See cases cited supra note 532. 
If the action taken is in the field of foreign relations, and rests on either inherent or 
delegated powers, a similar result is reached. Oecetjen v. Central Leather Co., 246 
U. S. 297 (1918); United States v. Curtiss-Wright Export Corp., 299 U. S. 304 
(1936). But it is possible that less conclusiveness is given presidential findings if 
the action taken is pursuant to an inherent power and concerns internal affairs, es- 
pecially if fundamental rights are affected. Cf. Ex parte Milligan, 4 Wall. 2 (U.S. 
1866) ; Sterling v. Constantin, 287 U.S. 378 (1932). But cf. Moyer v. Peabody, 
212 U.S. 78 (1909). 

566 See In re Debs, 158 U.S. 564, 582 (1895); Cannon, Use of Federal Troops 
in Labor Disputes (1941) 53 Montuiy Las. REV. 561. 

567 The validity of wartime requisitioning has not often received serious chal- 
lenge in the courts. If statutory authority were exceeded, as by failing to issue a 
valid compulsory order, or if the power of the President to requisition independent 
of statute were challenged, the most likely device for raising the question would be 
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(1) The Occasion for Taking: Some Case Histories. — The deter- 
minative factor in a decision to requisition going enterprises is the pros- 
pect of more successful government operation. The railroads were taken 
over by the Government in 1917 only after efforts to unify a vast sys- 
tem of independent and frequently competing roads had failed,°®* and 
they were returned to private management in a reasonably prompt 
time.°®? The telegraph-system seizure was prompted by refusal of pri- 
vate operators to agree to what the Government regarded as reasonable 
employment standards, thereby causing a strike.°7? Federal Enameling 
& Stamping Company was taken over when bankruptcy threatened to 
stop production.*7! During the last war, however, the Government bore 
with certain instances of uncooperativeness rather than undertake a 
job of which it was incapable.®2 It is doubtful that this hesitancy will 
be manifest to a similar degree today. Instances of creditable perform- 
ance under government control during 1918 7° and the ever-increasing 
record since of government operation of its own business enterprises °’* 
point to a greater preparedness for efficient federal operation. 

In both the last and the present war, threats to continued produc- 
tion under private control have often been rooted in labor difficulties.°”° 
Though seizure is not without its advantages even to private owner- 


ejectment or replevin, since such actions do not fall within the ban of governmental 
immunity from suit. United States v. Lee, 106 U. S. 196 (1882). Injunctive relief 
seems less appropriate because of judicial reluctance to interfere with action taken 
under color of authority “. . . where large public interests are concerned and the 
issuance of an injunction may seriously embarrass the accomplishment of important 
governmental ends ... .” Hurley v. Kincaid, 285 U.S. 95, 104, n.3 (1932). Tort 
actions against officers of the Government who without authority directed a seizure 
would bring the validity of the taking into issue. Mitchell v. Harmony, 13 How. 
11s (U.S. 1851). Military subordinates would be protected, however, unless their 
superior’s lack of authority was apparent. Neu v. McCarthy, 309 Mass. 17, 33 
N. E.(2d) 570 (1941) ; see WIENER, A PRACTICAL MANUAL OF MartiaL LAw (1940) 
143. If the point were raised by government assertion of Jack of authority when 
sued for just compensation, the contention would likely meet with little consider- 
ation unless there were an obvious absence of authority. Cf. International Paper 
Co. v. United States, 282 U. S. 399 (1931). 

568 See Aitchison, War Time Control of American Railways (1940) 26 Va. L. 
Rev. 847, 862-71. 

569 See HINES 42-45. 

570 See N. Y.. Times, July 24, 1918, p. 1, col. 3. 

571 See unpublished material in War Department files. 

572 An interesting example appears in Bethlehem Shipbuilding Corp. v. United 
States Shipping Board Merchant Fleet Corp., 113 F.(2d) 301, 305 (C. C. A. 3d, 
1940), cert. granted,,311 U. S. 632 (1940). See SEN. Rep, No. 944, Part 2, 74th 
Cong., rst Sess. (1935) 4, 94-115. 

573 Smith & Wesson’s rate of output was slightly improved under government 
operation. See BisHop 7. Opinion as to the efficiency of federal operation of the 
railroads varied sharply, however. See HINES 230-34. It should be noted that 
Navy Department management has stepped up production at Federal Shipbuilding. 
See N. Y. Times, Oct. 4, 1941, p. 9, col. 1. 

574 See Lilienthal & Marquis, The Conduct of Business Enterprises by the Fed- 
eral Government (1941) 54 Harv. L. REv. 545. 

575 See Strikes in Defense Industries, SEN. Doc. No. 52, 77th Cong., 1st Sess. 
(1941) passim. | 
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ship,°’® the tendency has been to avoid this drastic step if ownership 
was not to blame and if production could be carried on efficiently with- 
out commandeering.°®’” Recent executive seizure orders have carefully 
pointed out that management was to blame,°** and though the executive 
order concerning North American Aviation directed the Secretary of 
War to “ take possession and operate ” the plant,*”® it soon appeared 
that the strike had been instigated by a minority of workers, that most 
were willing to return to work, and that private management could then 
do the job.°®° Accordingly, what started out as army operation almost 
immediately became mere army policing,®*! and after three weeks the 
plant was “ returned ” to complete private control. | 

(a) Smith & Wesson (1918).—In the last war, Smith & Wesson 
was manufacturing small arms for the Army. Its labor policy was tra- 
ditionally conservative, including a closed non-union shop and yellow- 
dog contracts.°®? Despite steady wage increases for skilled workers in 
other parts of the southern New England area, the company refused 
to follow suit. This prompted the formation of a grievance committee 
by the workers to present their demands; the members of the committee 
were promptly fired. When attempts to organize the shop were begun, 
men suspected of union activities were systematically discharged. This 
precipitated a strike, and the War Department intervened.**? The dis- 
pute was referred to the War Labor Board, which recommended that 
certain of the employees’ demands be granted and that the company 
recognize the principle of collective bargaining, a stand consistent with 


576 For example, government control of the railroads was finally asked for by 
management itself in 1917. See N. Y. Times, Dec. 12, 1917, p. 1, col. 6. The rail- 
roads received a guaranteed rental of average earnings of the preceding three years 
and thereby avoided troubles arising out of increased operating costs, wartime de- 
mands for wage rises, and the necessity of increased capital investment to handle 
heavy war traffic. See HINES c. 13. Federal Enameling avoided the embarrassment 
of inability to meet a payroll by arranging for its seizure after a collusive compul- 
sory order and refusal. 

577 Even though labor was apparently to blame for the tie-up of three Standard 
Oil tankers in September, the ships were quickly requisitioned and sent out with 
government crews because the consequences of further delay were felt to be serious, 
See N. Y. Times, Sept. 19, 1941, p. 1, col. 5; Sept. 20, 1941, p. 1, col. 3. 

578 Exec. Order No. 8868, 6 FED. REG. 4349 (1941) (Federal Shipbuilding) ; 
Exec. Order No. 8928, 6 Fep. REG. 5559 (1941) (Air Associates). 

579 Exec. Order No. 8773, 6 FED. REG. 2777 (1941). 

580 See N. Y. Times, July 3, 1941, p. 1, col. 2. 

581 See Hearings before House Military Affairs Committee on H. R. 49409, 
H.R. 4257, H. R. 4989, and S. 1524, 77th Cong., 1st Sess. (1941) 8, 15 (statement of 
Under Secretary of War Patterson) ; 87 Conc. REc., June 11, 1941, at 5133 (Senator 
Tydings). Apparently there was never such a taking as to give rise to a claim for 
compensation, nor did the Government pay the employees or manage operations as 
they would in a complete requisitioning. Newspaper reports have erroneously 
failed to discriminate between the “ seizure ” of North American Aviation and those 
of Federal Shipbuilding and Air Associates. _ 

582 The situation at Smith & Wesson is detailed in REPoRT oF ACTIVITIES OF THE 
War DEPARTMENT IN THE FIELD OF INDUSTRIAL RELATIONS DURING THE War (War 
Dep’t 1919) 34, and in BiIsHOP 1-5. 

583 See note 542 supra. 
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the generally liberal labor policy of the War Department and the Labor 
Board at that time. The company regarded the Board’s recommenda- 
tions as “ fantastic,” °8* asserted that its refusal to bargain collectively 
was “a principle that was as sacred to [the company] and to its 
members as their respective religious convictions almost,” and rejected 
the Board’s orders.°*> The Secretary of War, acting under Section 120 
of the National Defense Act, issued a compulsory order for the prod- 
ucts called for under the contracts then in effect and required that the 
order be performed under the labor conditions prescribed by the Labor 
Board. Again the company refused, advising the Government that it 
preferred requisitioning. The requisition order was issued by the Ord- 
nance Department, and one of its officers took possession of the plant.®*¢ 

(5) Federal Shipbuilding & Dry Dock Co.— The seizures of this 
war have followed similar patterns. Federal Shipbuilding was seized 
because the United States Steel Company’s belief that a worker’s right 
to discontinue union membership was a “ principle . . . vastly more 
important to the nation than the Federal Shipbuilding and Dry Dock 
Co.” °87 prevented the settlement of a strike which had completely 
halted production. The company and the union, a CIO affiliate, began 
negotiations on June 3, 1941, with a view to renewal of a collective- 
bargaining agreement which was to expire on June 24. No agreement 
was reached, and on July 7 the dispute was certified to the National 
Defense Mediation Board. Under Board influence, the issues involved 
were successively narrowed until only one — the maintenance-of-mem- 
bership clause — remained. This issue was the result of the union’s 
earlier agreement that a two-year no-strike clause should be inserted 
in the contract. Because the union’s economic effectiveness was thus 
limited, it felt itself vulnerable to loss of membership and desired the 
protection of a promise by the company that it would discharge any 
union member who failed to continue payment of dues. On July 26, 
the. Board recommended such a clause, but the company refused to 
accept it. A strike on August 7 stopped all production. The company 
then offered to sell the plant to the Government, but because of the 
terms of the offer and because the Government preferred to leave pro- 
duction to private management if possible, another attempt to settle 
the controversy was made. Negotiations under the influence of high 
government officers, including the President, followed for almost three 
weeks. Finally, its patience exhausted, the Government reluctantly 
seized the plant. 

(c) Air Associates, Inc.—A history of anti-union discrimination 


584 See N. Y. Times, Aug. 31, 1918, p. 14, col. 2. 

585 BISHOP 2. 

586 See N. Y. Times, Sept. 14, 1918, p. 1, col. 2; Sept. 17, p. 15, col. 2. 

587 See N. Y. Times, Aug. 27, 1941, p. I, col. 3; Aug. 8, p. 1, col. 3; Aug. 23, 
p. 11, col. 4; Aug. 24, §1, p. 1, col. 1; Aug. 26, p. 12, col. 3. For a less impartial 
summary of these events, see UNITED StaTES NEws, Aug. 29, 1941, p. 16; Sept. 5, 


Dp. 24. 
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preceded the events leading to seizure of Air Associates.°*® After cer- 
tification of the United Automobile Workers by the NLRB,°**® a strike 
was called because of alleged discriminatory discharges and refusal to 
bargain collectively.°°° The dispute was referred to the NDMB, and 
while negotiations for a contract were being conducted under its aus- 
pices, the strikers returned to work. Conferences continued for several 
months. It eventually appeared, however, that no agreement, what- 
ever its terms, would be acceptable to the company, and another strike 
was called on September 30, 1941. The NDMB stepped in again and 
on October 7 recommended that the company bargain collectively with 
the union and return the strikers “immediately ” to their ‘“‘ former 
jobs.” The company asserted that its obligation to the strikebreakers 
prevented immediate compliance with the order, but was willing to 
take the strikers back at their former hourly rates of pay, but not to 
their former jobs until these should become available once more.**! 
This was unsatisfactory to the union, which insisted on the terms of the 
NDMB recommendations. Finally, on the Government’s understand- 
ing that such an arrangement would be acceptable to the company, 
an attempt was made to effectuate the Board’s recommendations with 
the aid of “ policing ” by a few army officers. But demonstrations and 
acts of violence by non-strikers, which the management and its company 
police made no attempt to prevent, made impossible the effective return 
of the strikers. Expropriation followed, and under War Department 
auspices the former strikers were reemployed. 


A characteristic of recent instances has been the preliminary step of 
presidential intervention before seizure with a view to encouraging set- 
tlement of difficulties. Failure of such a move has been followed by 
an executive order directing that the seizure be made, thus indicating 
that the ultimate decision to requisition has been made by the Presi- 
dent himself. But such action has not been placed on express statu- 
tory authority, and seizures under statutes are not likely to follow upon 
orders of similar dignity. An order issued by ranking civilian or mili- 
tary officers in the War or Navy Departments would seem sufficient.°?? 

(2) The Extent of Taking. — In accordance with the view that com- 
mandeering should be resorted to only when it is essential for con- 
tinued production, and in order to keep expenses at a minimum, the 


588 Cf. Air Associates, Inc., 20 N. L. R. B. 356 (1940), modified and enforced, 
121 F.(2d) 586 (C. C. A. 2d, 1941). 

589 33 N. L. R. B. No. 104 (July 18, 1941). 

590 See N. Y. Times, Oct. 29, 1941, p. 1, col. 5, p. 14, col. 1; Oct. 30, p. 1, 
col. 6; Oct. 31, p. 1, col. 8; Nov. 1, p. 5, col. 1. 

591 Because of the difference in overtime, this would have resulted in many 
cases in a substantial loss of wages. 

592 Cf. N. Y. Times, June 22, 1918, p. 14, col. 1 (requisitioning of Bush 
Terminal under President’s statutory authority to seize transportation systems 
announced to owners by letter from Assistant Secretary of the Navy Roosevelt; 
no hearings had been granted). 
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Government should take over only those assets necessary to defense pro- 
duction. Though in 1917 certain small railroads unnecessary to wartime 
needs were allowed to remain in private hands,°®* other requisitionings 
seem to have been less discriminating. For example, the Government 
took over the Bush Terminal warehouses and docks, but not all were 
used; in fact, portions were leased back to the tenants who had origi- 
nally occupied the space.°°* And in the Smith & Wesson case the Gov- 
ernment found that it had taken portions of the plant which were of 
no use in connection with its production requirements.*®> Of course, if 
facilities for defense and commercial production are intertwined and 
no demarcation is possible, the most efficient use of commandeered ca- 
pacity would require expansion of defense production or continuation of 
commercial operations.*°* And though it would seem that an impairment 
of defense production at a given plant would necessitate taking only 
the plant affected, the need for unity in a widely spread organization 
has led, in the case of Air Associates, to the taking of plants in areas 
other than that affected by the strike at Bendix, N. J.°%” 

The extent of property interests taken in recent expropriations has 
not yet been revealed, but the experience of 1918 °°* supports the con- 
clusion that although title to property which would be consumed in 
the production process, such as raw materials, work in process, and 
some jigs and dies, must have been taken absolutely by the United 
States, other assets such as land and buildings and machines have prob- 
ably been taken only for a term. 

It is also not clear to what extent requisitioning of a plant is also 
a requisitioning of such incidents of a going concern as contractual 
rights and an assumption of contractual obligations. Matured obliga- 
tions of the company, such as those arising out of executed contracts, 
and certain potential obligations, such as claims arising out of breach 
of contract, will not be assumed.**® Conversely, because they are not 
necessary to federal operation, and perhaps also to avoid denuding the 
company of all assets, such items as bank accounts, non-operating in- 
vestments, and receivables probably will not be taken.°° Contract 


593 See HINES 100-103. 

594 See Prince Line, Ltd. v. United States, 283 Fed. 535 (E. D. N. Y. 1922), 
writ of error dismissed, 263 U. S. 727 (1923). 

595 See note 551 supra. 

596 Though government-operated plants generally confine themselves to defense 
production, certain defense products are likely to be sold to private accounts. Thus 
the Navy Department has continued work at Federal Shipbuilding on tankers ordered 
by the Standard Oil Co. 

597 See N. Y. Times, Nov. 6, 1941, p. 11, col. 1. 

598 See BISHOP 7-9. 

599 Because such an assumption of obligations would amount to a donation of 
funds, it would seem to be invalid unless congressionally authorized. Cf. Royal 
Indemnity Co. v. United States, 313 U. S. 289 (1941). 

600 It has been argued that the Government cannot requisition money, that 
being inconsistent with the requirement that just compensation be given promptly 
and in money. See Colvin, Property which Cannot be Reached by the Power of 
Eminent Domain for a Public Use or Purpose (1929) 78 U. or Pa. L. REV. 1, 4; 
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rights for the delivery of goods or services are more likely to be requi- 
sitioned.®** The Supreme Court has held that when the Government 
requisitions A’s output, making impossible the fulfillment of A’s con- 
tract with B, there is a frustration rather than a requisitioning of B’s 
simple contractual right, and B is therefore not entitled to compensa- 
tion.®°? Conversely, a circuit court of appeals has held that if the con- 
tract right is frustrated, B’s obligation similarly ceases.®°* It is clear 
that if the Government wishes to realize on B’s undertaking to A, it may 
do so by requisitioning A’s contract right against B,®°* or it may ac- 
complish a similar result by issuing a compulsory order to B.®° Thus 
the Government may repudiate a contract or take advantage of it as 
it wishes,°°* and if the order commandeering a plant is phrased in general 
terms, B cannot tell whether A’s right against him is requisitioned or 
whether his obligation is discharged. 

In general, the importance of determining what physical assets and 
intangibles are affected and how they are affected makes advisable an 
investigation of the extent of commercial business and a careful in- 
ventory as soon after seizure as possible. In this way, the rights of the 
Government as well as third persons can be defined and a reliable basis 
for ascertaining just compensation will be afforded. 


cf. West, The Validity of Forced Loans in time of War—a Consideration of 
S. 1650 (1940) 8 Geo. Wasu. L. REv. 904, 912. Though this argument might also 
be applied to contract rights when the obligor has promised only to pay money, 
the desirability of performing the contract in order to clear out already produced 
supplies or to make full use of the plant machinery might distinguish the taking. 

601 Recent executive orders authorizing seizures, for example, authorize the 
taking officer “to exercise any existing contract rights with said company.” See, 
e.g., Exec. Order No. 8868, 6 FED. REG. 5559 (1941). 

602 Omnia Commercial Co. v. United States, 261 U. S. 502 (1923). But when 
B’s contract right was in the nature of an interest in a res, it was held that there 
was a compensable taking from B. Brooks-Scanlon Corp. v. United States, 265 
U. S. 106 (1924) (requisitioning of partially completed ‘ship being built for claim- 
ant); A. W. Duckett & Co. v. United States., 266 U. S. 149 (1924) (leasehold) ; 
cf. International Paper Co. v. United States, 282 U.S. 399 (1931) (right to water 
in intake canal). 

608 Corona Coal Co. v. Davis, 20 F.(2d) 738 (C. C. A. 5th, 1927). 

604 De Laval Steam Turbine Co. v. United States, 284 U.S. 61 (1931). 

605 Such a compulsory order discharges B’s obligation. This approach rather 
than the requisitioning of A’s right suggests possible differences in result in at 
least three situations. A difference in the price paid follows if the price A is 
obliged to pay B is different from the market value of the goods at the time of 
the compulsory order. Cf. Corona Coal Co. v. Davis, 20 F.(2d) 738 (C. C. A. sth, 
1927). If the use of leased property is requisitioned, the choice of issuing the 
requisition order to either the lessee or lessor may be even more significant. 
Because the interest of a lessee, unlike that of the obligee of a simple contractual 
right, cannot be frustrated, not only the amount owed by the Government but 
the number of persons to be compensated may vary in the light of superficially 
technical and insubstantial differences in the action taken. It should be noted that 
in the last war, crude administrative action either ignored or avoided the sig- 
nificance of these distinctions. Consult A. W. Duckett & Co. v. United States, 
266 U.S. 149 (1924) (requisition order addressed: “To whom it may concern ’’). 
Thirdly, if B had a duty to perform personal services, A’s right to the services 
could be requisitioned if the contract were assignable, but probably no compulsory 
order could be addressed to B. 

606 Martin v. Richmond, F. & P. R. R., 3 F.(2d) 26 (C. C. A. 4th, 1924). 


This content downloaded from 134.121.47.100 on Sun, 08 Nov 2015 09:55:43 UTC 
All use subject to JSTOR Terms and Conditions 


1942 | AMERICAN ECONOMIC MOBILIZATION 525 


C. THE OPERATION OF INDUSTRIAL PROPERTIES 


On the basis of the few experiences available, government operation 
is likely to entail little change in personnel of commandeered plants.*” 
Sales forces, finance executives, and certain of the top men whose recal- 
citrance has led to requisitioning are likely to be displaced; *°* but most 
of the production executives, managers, supervisory employees, me- 
chanics, and unskilled laborers will be counted on by the Government to 
continue their work. 

Though a certain part of management will find itself out of the 
operating picture, it is clear that the owners of the seized property still 
retain their business identity.°°® They will remain liable for suits aris- 
ing out of their previous operation of the seized property,*®'° will prob- 
ably pay property taxes for which they will be reimbursed by the 
Government,*! and will otherwise assert a continuing though limited 
existence. Their relationship to the Government will for the most pur- 
poses be analogous to that of lessee-lessor.*1” 

The Government may choose among three tested methods of operation 
of the expropriated industry: ®* operation through a regular govern- 
ment department,** a private corporation which enters into a man- 
agerial contract with the Government,®**> or a government-owned cor- 


607 See, e.g., N. Y. Times, Aug. 26, 1941, p. 12, col. 3 (administrative staff of 
Federal Shipbuilding retained) ; July 24, 1918, p. 1, col. 3 (staffs of telephone and 
telegraph systems retained). 

608 When asked to comment on the status under federal operation of the 
president of Air Associates, Col. Roy M. Jones, in charge, made it clear that ‘ Hill 
and the others are not in the picture at all.” See N. Y. Times, Nov. 6, 1941, p. 11, 
col. 1. Several weeks later the company’s board of directors elected a new presi- 
dent to succeed Hill, and Under Secretary of War Patterson promptly announced 
that the plant would soon be returned to private management. See N. Y. Times, 
Nov. 28, 1941, p. 14, col. 3. 

609 Erie R. R. v. Public Service Commission, 76 Pa. Super. 170 (1921), aff'd, 
271 Pa. 409, 114 Atl. 357 (1921) ; cf. Vicksburg, S. & P. Ry. v. Anderson-Tully Co., 
256 U.S. 408 (1921) ; Missouri Pacific R. R. v. Ault, 256 U. S. 554 (1921). 

610 Vicksburg, S. & P. Ry. v. Anderson-Tully Co., 256 U.S. 408 (1921). 

611 See BisHoP 8. 

612 In referring to the compensation to be paid, § 9 of the Selective Service Act 
refers to “‘ rental.” Cf. Peacock v. Detroit, G. H. & M. Ry., 175 N. W. 580 (Mich. 
1919), (1920) 8 A. L. R. 964, 969. But cf. North Carolina R. R. v. Lee, 260 U. S. 
16 (i922) (railroad under federal control not liable under state statute making 
lessor of railroad property liable for torts of operating company). 

613 A possible fourth method would be to requisition the controlling shares 
in a corporation. 

614 The Navy Department is operating Federal Shipbuilding; Air Associates 
is under War Department management. Section 9 of the Selective Service Act 
speaks of operation by any branch or department of the Army and Navy. The 
Government apparently construes such a statute as limiting the mode of operation 
to a given government agency only if the Government itself manages seized 
properties and not as precluding the farming out of the management function. See 
notes 615 and 616 infra. 

615 Thus during the last war the plant of the Liberty Ordnance Co. was man- 
aged by the American Can Co. on a cost-plus-fixed-management-fee basis. See 
BisHor 4. Similar management contracts have been used for the operation of 
government-built properties. See Note, Mobilization for Defense (1940) 54 Harv. 
L. REv. 278, 308. 
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poration.®'® Productive efficiency should not depend greatly on the 
choice of any one of these methods, but the mode of operation may be 
a factor in defining the rights of those injured in the course of opera- 
tion, those who have had commercial relations with the enterprise, the 
plant employees, and the state in which the plant is located. Because 
the entrance of Government into the conduct of business activities tra- 
ditionally reserved to private enterprises is a relatively new phenomenon 
the legal consequences of such action are still unsettled. But perhaps 
tendencies have been sufficiently indicated to allow some statement of 
the incidents flowing from the choice of any given type of operation. 
Because of its sovereign immunity, the Government could not be 
sued for torts arising out of its direct operation of seized plants.**? In 
the last war, recognition of the undesirability of such immunity in the 
operation of the railroads led to congressional authorization of tort 
actions against the Director General of the Railroad Administration.*® 


616 The Emergency Fleet Corporation is a familiar example of a corporation 
created for a special war purpose. Others are the United States Grain Corporation, 
the War Finance Corporation, and the United States Spruce Production Corpora- 
tion. See VAN Dorn, GOVERNMENT OWNED CORPORATIONS (1926). Less familiar 
is the National Operating Company, a Delaware corporation which was specially 
created to operate Smith & Wesson. The stock of National Operating was held 
by its officers and directors, who were army officers connected with the Bridgeport 
Ordnance Department, and the Government therefore exerted complete control 
though the corporation functioned as a separate entity. It was given a contract 
to furnish the products already called for in the Smith & Wesson contracts on a 
cost-plus-one-dollar-profit basis. Obligations were met either from funds paid to 
National Operating out of War Department appropriations, or by direct govern- 
ment disbursement through an officer stationed at the plant for that purpose. 
Purchases, however, were made by the corporation and contracts were entered 
into in its own name. Employee relations were handled in accordance with the 
War Labor Board recommendations which Smith & Wesson had rejected; and 
civil-service status for employees seems to have been avoided by the corporate 
device. The contract was to terminate one year after the war, or earlier at the 
option of the Chief of Ordnance, and the plant was returned to Smith & Wesson 
on January 31, 1919. See N. Y. Times, Feb. 1, 1919, p. 6, col. 2. National Operat- 
ing appears to have been dissolved in 1920, its sole assets being approximately 
$800 against which there were unpaid wage claims for the same amount. This 
information is from BisHoP passtm. Meager references to the National Operating 
Company are found in Hearings before the Special Senate Committee Investigating 
the Munitions Industry pursuant to S,. Res. 206, Part 17, 73d Cong., 2d Sess. (1934) 
4271, and N. Y. Times, Oct. 8, 1918, p. 19, col. 2. 

A similar corporation may be formed to operate plants now seized or to be taken. 
54 STAT. 573 (1940), as amended by Pub. L. No. 139, 77th Cong., 1st Sess. (June 30, 
1941), seems to authorize the incorporation of such an enterprise under state laws. 
It authorizes the Secretary of War ‘‘to provide for the development, purchase, 
manufacture, shipment, maintenance, and storage of military equipment, munitions, 
and supplies, and for shelter, at such places and under such conditions as he may 
deem necessary.” Or a corporation could be federally chartered under the 1941 
amendment to the Reconstruction Finance Corporation Act which authorizes the 
formation of corporations to fulfill a number of defense functions including the 
operation of defense plants. Pub. L. No. 108, 77th Cong., rst Sess. (June 10, 1941). 
Pursuant to this act, the charter of the previously organized Defense Supplies Corp- 
oration was amended to permit it to engage in such operation. 

617 See, e.g., United States v. Lee, 106 U. S. 196, 205 (1882). 

618 Federal Control Act, 40 Stat. 458 (1918), Missouri Pacific R. R. v. Ault, 
256 U.S. 554 (1921). 
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But no such provision is found in the Selective Service Act of 1940 or 
the other principal requisitioning statutes.*!° A result more in accord- 
ance with modern opinion °° would be reached if the plant were oper- 
ated either by a private corporation or by a government-owned corpora- 
tion, for each would be subject to tort liability.°** 

To allow attachment or levy of execution on plant assets might se- 
riously impede defense production.®?2 It would not be desirable, there- 
fore, to relinquish this attribute of sovereignty, especially since the 
Government will meet obligations arising out of the operations of the 
seized plant. Attachment can be prevented even if a private or gov- 
ernment-owned corporation is in control by having the corporation 
function in only a managerial capacity while the property interest in 
the assets remains in the Government.®*? As to those consumable as- 
sets which will be bought in the name of the operating company and to 
which it will take title, attachment would seem possible, except as pre- 
vented by a provision for a government lien on all materials,®’* or for 
the vesting of title in the Government upon the delivery of goods to 
the operator, a clause now standard in cost-plus-a-fixed-fee contracts.®*° 

Because commandeering of plants is so often rooted in labor diffi- 
culties, the manner in which federal operation affects the status and 
rights of employees in seized plants may well be vital to its success. 
The Government would be in an embarrassing position were it to refuse 
to workers those terms and conditions of employment the denial of 
which by management prompted seizure. Government employment 
policies have therefore been liberal,®’* at least in those cases where labor 
has sought generally accepted rights such as wage increases in the Smith 
& Wesson case °?7 or collective bargaining and reinstatement of strikers 
in the Air Associates case.°*® But when the demand is of a more’con- 
troversial nature, as that for a closed shop, the policy of the Government 
is unclear and it is not yet certain whether the union at Federal Ship- 


619 The proviso of § 9 of the Selective Service Act regarding the health, safety, 
security, and employment standards of workers in commandeered plants gives 
limited recognition to rights in the nature of tort claims by apparently including 
such laws as workmen’s compensation acts. See note 631 infra. 

620 See, e.g., Borchard, Government Liability in Tort (1924) 34 YALE L. J. 1, 
129, 2209. | 

621 Keifer & Keifer v. RFC, 306 U. S. 381 (1939). 

622 The Federal Control Act provided. ‘“ But no process, mesne or final, shall . 
be levied against any property under such Federal control.” 40 Stat. 456 (1918), 
Davis v. Dantzler Lumber Co., 261 U.S. 280 (1923). 

623 Cf, Federal Land Bank v. Priddy, 295 U. S. 229 (1935) (government- 
owned corporation subject to attachment); FHA v. Burr, 309 U. S. 242 (1940) 
(government-owned corporation subject to garnishment). 

624 34 STaT. 32 (1911), 34 U.S.C. § 582 (1934). 

625 See, e.g., supply contract of Douglas Aircraft Co., 5 FEp. Rec. 4486 (1940). 

626 See REPORT OF THE ACTIVITIES OF THE WAR DEPARTMENT IN THE FIELD OF 
INDUSTRIAL RELATIONS DURING THE War (War Dep’t 1919); HINES c. 14. 

627 See supra pp. 520-21. 

628 See supra pp. 521-22. 
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building will have the maintenance-of-membership clause any more un- 
der federal control than under private management.®® 

Although legislation such as the NLRA generally excludes all branches 
of government from its operation,®° the provision of Section 9 of the 
Selective Service Act invoking the continued protection of federal and 
state laws as to health, safety, security, and employment standards for 
employees of requisitioned plants may make the mode of operation of 
plants seized thereunder irrelevant in determining the applicability of 
such legislation.®*! If the seizure is under the National Defense Act, 
the Naval Appropriation Act of 1917, or without statutory authority, 
however, the status of employees for purposes of most social legislation 
depends on whether or not they are considered public employees. If 
the private-management device is used, there should be no change in 
the protection given the employees, but if the Government manages the 
plant either directly or through a government corporation, employees 
would not be covered by the present terms of several federal and state 
statutes.**? 

Early definition of the status of Federal Shipbuilding employees was 
prompted by the material difference between the Federal Employees’ 
Compensation Act °°? and the New Jersey Workmen’s Compensation 
Act.®*4 It has been decided that claimants, since they are paid by the 
United States and directed in their work by the Navy Department, are 
government employees, and the United States Employees’ Compensa- 
tion Commission has assumed jurisdiction over compensation claims. 
This removes the workers from the coverage of the Social Security pro- 
gram.®°> But benefits already earned are of course not affected by the 
change in status, and payroll deductions have been continued as before, 
being held in a special account in the Treasury pending solution of the 
problem. It is probable that such legislation as is required to give the 


629 Demands by the union to the Navy Department that certain employees be 
discharged for failure to pay dues have been referred to the NDMB. See N. Y. 
Times, Nov. 8, 1941, p. 7, col. 3. It does not appear that any definite action has 
yet been taken. 

630 ag StaT. 450 (1935), 29 U.S. C. § 152(2) (Supp. 1939); cf. 52 STAT. 1060 
(1938), 29 U. S. C. § 203(d) (Supp. 1939) (Fair Labor Standards Act). 

631 See 86 Conc. REC. 11095 (1941) (statement of Senator Wagner, sponsor 
of the provision). It is arguable, however, that “ employment standards ” would 
not include such rights as collective bargaining. 

632 See Note, Government Employees and Unionism (1941) 54 Harv. L. REv. 
1360, 1366-67; cf. Posey v. TVA, 93 F.(2d) 726 (C. C. A. 5th, 1937) (state work- 
men’s compensation act held inapplicable to TVA employee). But cf. Gimple v. 
Hines, 108 Kan. 118, 193 Pac. 1072 (1920) (state workmen’s compensation act held 
applicable to railroad employee during federal control); Bryant v. Pullman 
Co., 188 App. Div. 311, 177 N. Y. Supp. 488 (3d Dep’t 1919), aff'd mem., 228 
N. Y. 579, 127 N. E. 909 (1920), appeal dismissed, 254 U. S. 666 (1921) (same). 

6383 39 StaT. 742 (1916), 5 U.S. C. § 751 et seg. (1934). 

634 34 N. J. Stat. ANN. (1940) § 34:15-1 et seq. For example, death benefits 
to a surviving spouse under the federal act continue until death or remarriage, 
whereas benefits under the state act are limited to three hundred weeks. 

635 ag STAT. 625 (1935), 42 U.S. C. § 409(b) (6) (Supp. 1939). 


This content downloaded from 134.121.47.100 on Sun, 08 Nov 2015 09:55:43 UTC 
All use subject to JSTOR Terms and Conditions 


1942 | AMERICAN ECONOMIC MOBILIZATION 529 


employees full and retroactive protection will be forthcoming.®*® 
Though the Government is excepted from the operation of the New 
Jersey Unemployment Compensation Act,®*? the state commission has 
advised the Navy Department that it may elect to come within the 
Act.®8 Such an election, retroactive to the beginning of federal opera- 
tions, is probable.**® 

It has been said that one of the motivating factors in the formation 
of National Operating Company to operate Smith & Wesson during the 
last war was the avoidance of civil-service status for the employees.®**° 
Because the return of the plant to private management is usually con- 
templated, it would seem desirable to avoid such status, and the corpo- 
rate device is a means of accomplishing this. But even under direct 
government operation, the same result can be reached. Civil-service 
status for any particular class of employees is determined by executive 
order, not by statute.°*t An order in 1938 extended competitive classi- 
fied civil service to all departmental employees, subject to such excep- 
tions as should be made by subsequent orders.**? But without Civil 
Service Commission certification, none of the workers have acquired 
civil-service status; °** therefore none have a vested interest, and a 
further executive order could exclude the possibility.*** 

Little variation in the tax liability of the government-operated plant 
to the state in which it is located should result from different modes 
of operation. Whichever one is chosen, the original owner is likely to 
remain liable for taxes levied on assets -to which title is not taken by 
the Government.®** No tax could be imposed, however, on property to 


636 The Navy Department.has requested the Federal Security Agency to draft 
such legislation, unless it is unnecessary because of the broad revision of the Social 
Security Act which the President has announced he will recommend to Congress 
in the near future. See N. Y. Herald Tribune, Nov. 30, 1941, § 1, p. I, col. 4. 

637 43 N. J. Stat. ANN. (1940) § 21-19(i) (7) (F). 

638 Jd. at § 21-8(c) (1) ; see N. Y. Herald Tribune, Nov. 30, 1941, § 1, p. 1, col. 1. 

689 Employee taxes have been set aside since August 26, 1941. 

640 See BISHOP I. 

641 16 Strat. 514 (1871), 5 U.S.C. § 631 (1934). 

642 Exec, Order No. 7916, 3 Fep. Rec. 1526 (1938). By a subsequent 
executive order, the Civil Service Commission was authorized to waive competitive 
examinations, though not non-competitive tests of fitness, if that were necessary 
for the preparedness program of the Government. Exec, Order No. 8257, 4 FEp. 
REG. 4023 (1939). 

643 Exec. Order No. 209 (1903), 5 Cope Fep. Rec. § 15.1 (1939); Exec. Order 
No. 741 (1908), 5 CopE Feb. REc. § 8.2 (1939). 

644 The Civil Service Commission has informally decided that the employees 
of Federal Shipbuilding are not subject to civil-service classification. 

645 During the last war, Congress provided for continued liability to state tax- 
ation of the communication systems and the railroads. 40 STAT. 458 (1918) ; 40 STAT. 
904 (1918), 47 U.S. C. A. § 63, n. (1928). But this seems to follow in most cases 
even without such legislative caution. The result may depend on the wording of lo- 
cal statutes, but the owner’s rights of reversion and just compensation seem sufficient 
incidents of ownership to justify taxation under the usual types. Reimbursement for 
such payments will be made by the Government. See BisHop 8 (compensation paid 
Smith & Wesson included amount for taxes paid by it). The resulting incidence 
of the tax on the Government does not afford the taxpayer immunity. Cf. Alabama 
v. King & Boozer, 62 Sup. Ct. 43 (Nov. 10, 1941). Secretary of the Navy Knox 
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which the Government or a government-owned corporation takes title.**¢ 
State taxes on materials, sales, and income would probably not be ap- 
plicable either when the Government is operating the plant directly or 
when a government corporation is used.°** The taxability of a private 
managerial corporation would probably depend on whether it acts sim- 
ply as a managing agent of the Government, or as an independent con- 
tractor, taking title to materials and expendable capital goods in its 
own name.** In either case, however, it would be taxable on the pro- 
ceeds of the management contract. 


D. RETURN OF PLANTS AND COMPENSATION 


Speedy liquidation of its interests in seized properties is desirable 
from the Government’s viewpoint, for when war uses are over, it will 
probably be reluctant to compete with commercial manufacture, and 
retention of most industrial properties would represent only a useless" 
expense.*4? Though this was undoubtedly realized during the last war, 
the Government’s slowness in relinquishing control has been noted by 
current War Department studies.*° No matter how soon physical re- 
turn of properties is made, settling compensation claims is likely to be a 
long process. Thus federal control of railroads ceased early in 1920, but 
it was not until 1926 that the affairs of the Railroad Administration 
were completely liquidated; ®* and though Smith & Wesson was in gov- 
ernment hands only seven months, “ several months ” of hearings pre- 
ceded the determination by the War Department Board of Appraisers 
of the compensation due.*? Such delays are costly, for though no in- 
terest is recoverable against the Government, just compensation in 
eminent-domain proceedings contemplates a sum of money equal to the 
market value of the property at the time of taking, and it follows that 
a payment in the nature of interest must be awarded if payment is 


delayed.®* 


announced that no claim of immunity from local taxes on the Federal Shipbuilding 
properties would be made. See N. Y. Times, Sept. 3, 1941, p. 14, col. 6. The com- 
pany has since agreed to pay such taxes. | 

646 Clallam County v. United States, 263 U. S. 341 (1923); see THURSTON, 
GOVERNMENT PROPRIETARY CORPORATIONS (1937) 76-86; Field, Government Cor- 
porations: A Proposal (1935) 48 Harv. L. REV. 775, 789. 

647 Federal Land Bank v. Bismarck Lumber Co., 62 Sup. Ct. 1 (Nov. 
10, 1941) ; see Note (1938) 51 Harv. L. REv. 707. 

648 Cf, Alabama v. King & Boozer, 62 Sup. Ct. 43 (Nov. to, 1941). 

649 Tt should be noted that requisitioning statutes usually provide for return 
of seized properties. E.g., Pub. L. No. 274, 77th Cong., 1st Sess. (Oct. 16, 1941) ; 
Cf. note 512 supra. 

650 See BisHop (July 8, 1941) 6. 

651 See HINES c. 17. 

652 See BISHOP 7. 

653 Jacobs v. United States, 290 U. S. 13 (1933); Phelps v. United States, 274 
U. S. 341 (1927); Seaboard Air Line Ry. v. United States, 261 U. S. 299 (1923). 
But cf. United States v. North American Transportation & Trading Co., 253 U. S. 


330 (1920). 
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Most requisitioning statutes provide for “ fair and just ” compensa- 
tion.* Some go further and require that this shall be the “ fair market 
value.” *> Both are unnecessary cautions, for the constitutional re- 
quirement of just compensation is understood to accompany every requi- 
sitioning, statutory or other,®°® and just compensation has been con- 
strued to mean the fair market value of the property taken.®” Statutes 
might authorize more than just compensation, by including, for example, 
consequential damages, but none has done so. Perhaps statutory speci- - 
fication of market value is meant to make this limitation clear.®** 

The simple standard of fair market value, especially when applied to 
wartime commandeering, leaves unanswered the question of which mar- 
ket. If, at the time and place of taking, there is both a fixed-price 
market and a higher free market, as that of the export trade, the latter 
prevails ®°° because of the general theory that one from whom property 
is taken must be put in the same monetary position as if there had been 
no taking.°®° No clear-cut decision has taken the final step and held 
that when the prices fixed by the Government abrogate the law of 
supply and demand, compensation is measured by that price, but the 
cases point strongly to such a conclusion.** If there is a free market, 
the further question arises whether its price shall be the measure of just 
compensation if it is inflated. Though it has been held that the inflated 


654 Fig. s4 Stat. 892, 50 U. S. C. A. Appendix § 309 (Supp. 1940) (Selective 
Service Act); 41 STAT. 1072 (1920), 16 U.S. C. § 809 (1934) (Federal Power Act) ; 
39 STAT. 1192 (1917), 50 U.S. C. § 82 (1934) (Naval Appropriation Act). 

655 Fig, Pub. L. No. 274, 77th Cong., rst Sess. (Oct. 16, 1941) (Property 
Requisitioning Act). 

656 Fig. A. W. Duckett & Co. v. United States, 266 U.S. 149 (1924). 

657 Olson v. United States, 292 U. S. 246 (1934); Phelps v. United States, 
274 U. S. 341 (1927). The rigidity of statutory specification might prove em- 
barrassing if the property taken had no market value, for example, a non-assignable 
leasehold. Judicial flexibility more easily meets this with the “real value” test. 
Wrenn v. Smith, 41 F.(2d) 972 (App. D. C. 1930). If there is a market value, 
however, it is clear that cost, even though higher, is immaterial. Davis v. Newton 
Coal Co., 267 U. S. 292 (1925); L. Vogelstein & Co. v. United States, 262 U. S. 
337 (1923). 

658 The Merchant Marine Act provides: “ The owner shall not be paid for any 
consequential damages arising from such taking or use.” 49 STAT. 2016, 46 U.S.C. 
§ 1242(a) (Supp. 1939). Cf. 54 Stat. 1og1 (1940). 

659 United States v. New River Collieries Co., 262 U. S. 341 (1923). Such a 
principle makes possible the avoidance of price restrictions, for recalcitrant pro- 
ducers can force a requisitioning and thereby obtain the free-market price. Rigid 
control of all markets seems desirable from the Government’s viewpoint, there- 
fore, unless it is willing to challenge the present validity of the New River Col- 
lieries case. 

660 Seaboard Air Line Ry. v. United States, 261 U.S. 299 (1923). 

661 Cf, Nortz v. United States, 294 U.S. 317 (1935) (gold-clause case) ; L. Vogel- 
stein & Co. v. United States, 262 U. S. 337 (1923). In the Vogelstein case the 
Government requisitioned copper from the plaintiff and paid it the price fixed by 
the War Industries Board, which was less than the cost to the plaintiff, and it 
sued for the difference. The Court said that the price paid was not merely fixed 
by the War Industries Board but was also maintained voluntarily by the copper 
producers, and was therefore sufficiently a market price to be the measure of just 
compensation. Since it was clear that the Board led the way in setting the price, 
the case on its facts supports the conclusion suggested. 
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price, because it is the current one, is the proper test,°*? the Supreme 
Court seems never to have expressly committed itself on the point.®* 
The normal-market standard would make commandeering a more effec- 
tive sanction, but the same result could be reached through the control of 
market values by price fixing.** 

Authorized requisitionings give rise to an implied contract on which 
suit may be maintained in the usual manner.®* An opportunity for 
final judicial determination of just compensation is a constitutional 
necessity ,°°* but no trial by jury is necessary.°*’ Requisitioning statutes 
usually provide for a preliminary executive determination of compensa- 
tion at the time of taking.°®* If the owners are dissatisfied with the 
amount thus offered, they may take a portion of the sum determined, 
usually 50% or 75%, and bring suit for what they contend is the balance 
due them.®®° Neither the National Defense Act of 1916 nor Section 9 
of the Selective Service Act provides for such part payment in advance 
of judicial determination, although it would seem especially valuable 
when plants are commandeered, for the company’s existence continues 
and it has obligations to meet. It would not be difficult to require 
presidential determination of a fair rental value and thus permit at least 
partial periodic payments, subject to judicial review. But if such a 
payment were accepted without either express statutory leave or a 
stipulation in writing, the owners would be estopped in a later suit in 
the Court of Claims from contesting the correctness of the sum of- 
fered.*° Despite the availability of suit and a judicial award, it is likely 
that most claims will be settled amicably on the basis of figures arrived 
at by War Department appraisers.®” 

In the determination of just compensation not all interests affected are 
considered as taken. The principle of severance °? is perhaps limited 


662 Prince Line, Ltd. v. United States, 283 Fed. 535 (E. D. N. Y. 1922), writ of 
error dismissed, 263 U.S. 727 (1923). But cf. 39 STAT. 731 (1916), 46 U.S. C. § 809 
(1934) (“ fair actual value based on normal conditions at the time of taking ”’). 

663 The rationale of the Supreme Court decisions would indicate that the 
inflated price must be paid. Cf. cases cited supra notes 660, 659, 657. And the 
Nye Committee assumed that a different result would require a constitutional 
amendment. See SEN. Rep. No. 944, PART 2, 74th Cong., rst Sess. (1935) 3, 111-13. 

664 This would likewise avoid the embarrassment caused by demands for com- 
pensation at normal market values for depression-period takings. 

665 See Note (1923) 36 Harv. L. REv. 866. 

666 Bragg v. Weaver, 251 U.S. 57 (1919). 

667 See Blair, Federal Condemnation Proceedings and the Seventh Amend- 
ment (1927) 41 Harv. L. REv. 29. 

668 See Hearings before Senate Military Affairs Committee on S. 1579, 77th 
Cong., rst Sess. (1941) 183 (listing and analyzing statutes). Cf. Pub. L. No. 274, 
““th Cong., rst Sess. (Oct. 16, 1941). 

669 See note 668 supra. 

670 United States v. Child & Co., 12 Wall. 232 (U. S. 1870); cf. White Oak 
Coal Co. v. United States, 15 F.(2d) 474 (C. C. A. 4th, 1926), cert. denied, 273 
U.S. 756 (1927). 

671 See BISHOP 7. 

872 Campbell v. United States, 266 U. S. 368 (1924) (compensation for im- 
pairment in value of part of tract of land not taken). 
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to tracts of land which are both contiguous and held as part of a unitary 
whole.®* It is possible, therefore, that if one of a company’s several 
plants is seized, impairment in value of the other plants during the time 
of government operation is not compensable.®** Nor will any payment 
be made which is expressly allocable to loss of anticipated profits on 
contracts.*7* Expenses of removal to a new location, loss of goodwill, 
and other losses affecting the “ business ” as distinct from its property 
are likewise not compensable,®’® although such items as goodwill and 
anticipated profits may be reflected in the fair rental value.**7 On the 
other hand, seized property must be returned in the same condition as 
at the time of taking, except for normal depreciation, which is includable 
in the rental.*“® Any injuries must be paid for by the Government, and 
compensation for the loss of time and expense incurred by the owners 
in having needed repairs and alterations made is also included,®? while 
any improvements made or machinery added by the Government need 
not be paid for by the owners unless pursuant to a previous agree- 
ment.®®° 

The question of compensation will be further complicated when the 
property seized includes half-completed ships, airplanes, or the like, 
being constructed under contracts which contain termination clauses 
giving the Government the right to take over and complete the contract 
at any time.®*! Since such clauses usually penalize the contractor if 
the government action has been precipitated by his fault, whether or not 
the Government has exercised this right will be very material in the 
final settlement. 

The railroad requisitionings of 1917 were converted into a contractual 
arrangement by agreement between the companies and the Govern- 
ment.®*? A standard contract was adopted and many of the incidents 
of the relationship were clarified. In accordance with the Federal Con- 
trol Act, the railroads received as compensation a guarantee of earnings 


673 Cf. Sharp v. United States, 191 U.S. 341 (1903). 

674 Cf. Hawaii v. Honolulu Plantation Co., 34 Hawaii 859 (1939). But cf. 
United States ex rel. TVA v. Powelson, 118 F.(2d) 79 (C. C. A. 4th, 1941), cert. 
granted, 62 Sup. Ct. 107 (Oct. 13, 1941). 

675 De Laval Steam Turbine Co. v. United States, 284 U. S. 61 (1931); cf. 
Russell Motor Car Co. v. United States, 261 U.S. 514 (1923). 

676 Gershon Brothers Co. v. United States, 284 Fed. 849 (C. C. A. 5th, 1922); 
Parish v. United States, 57 Ct. Cl. 529 (1922); see Cormack, Legal Concepts in 
Cases of Eminent Domain (1931) 41 YALE L. J. 221, 257. 

677 Cf. Monongahela Navigation Co. v. United States, 148 U. S. 312 (1893) 
(payment in respect of franchise to take toll). 

678 Spreckels v. United States, 63 Ct. Cl. 64 (1927). 

679 Jbid. 

680 United States v. Pacific R. R., 120 U. S. 227 (1887). 

681 Such a clause is standard in cost-plus-a-fixed-fee construction contracts. 
See 2 C. C. H. War Serv. (1941) {| 22,601.36. It may be inserted for the Govern- 
ment’s protection in certain supply contracts, especially if, as in the building of 
ships, work in process must be completed where production began. See also note 88 
supra. 

682 See HINES c. I0. 
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at the average rate of the three years preceding federal control.®** Pro- 
vision was also made for maintenance and repair and for compensation 
of the Government for improvements and additions to capital assets. 
The complexities of railroad accounting made difficult the application 
of the contractual standards; °* but such an arrangement would seem 
greatly to facilitate determination of compensation for industrial prop- 
erties. Similar arrangements were characteristic of ship requisition- 
ings. °° 

While such contracts can frequently furnish an amicable solution of 
the difficulties between owners and the Government, in other cases a 
congressional expression of policy might prevent much useless uncer- 
tainty and delay; and only such action can effectively define the rights 
and obligations of third persons. 


883 4o STAT. 451 (1918). 

684 See Hines 138; cf. United States v. Great Northern Ry., 287 U. S. 144 
(1932). 

685 Consult Matson Navigation Co. v. United States, 284 U.S. 352 (1932). 
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V. CONCLUSION 


AR procurement injects into the economy sudden demands for 
machines and instruments of war. The direct effects of these 
government orders and the accompanying creation of vast new amounts 
of purchasing power by payments under government contracts and by 
a sympathetic increase in private credit creation mean a tremendous in- 
crease in demand at all stages of production. Because productive capac- 
ity at one stage in the production of a key product is often the factor 
limiting the attainable production of a great range of products, new de- 
mands search out and back up against these “ narrow places,” the num- 
ber and importance of which soon increase to such an extent that total 
output can no longer be significantly enlarged without widespread con- 
struction of new productive capacity. But military demand continues 
to increase; price rises do not choke it off since they are simply met by 
increasing appropriations. Civilian demand may be cut down by price 
rises and by other measures to reduce purchasing power at the points 
where it increases the demand for scarce supplies. But the overall 
increase in demand, price rigidities, and eventually price fixing, adopted 
to lessen the burden on fixed-income groups, prevent the price mechanism 
from assuring priority to military demands. Consequently, the Govern- 
ment is gradually forced to assume responsibility over a widening area 
of the economy to see that military demands get right of way over civilian 
needs, even if this means government seizure and operation of factories. 
Achievement of adequate economic mobilization presupposes a coordi- 
nated management. Preparation for modern warfare is to a large 
extent a problem of integrating the economy so that no groups are 
working at cross-purposes. The spectacle of a bankruptcy judge receiv- 
ing conflicting directions as to the disposal of a certain piece of prop- 
erty °° is conducive neither to public confidence nor to economic effi- 
ciency. 
It has been suggested that the absence of any politically workable 


686 As in Pennsylvania Co. for Insurance on Lives & Granting Annuities v. Cin- 
cinnati & L. E. R. R., S. D. Ohio, Sept. 19-26, 1941 (unreported). In this bank- 
ruptcy proceeding the court on Sept. 19, 1941, had ordered the debtor’s machine to 
be sold at the ceiling price set by OPA. See note 343 supra. On Sept. 23, Judge 
Nevin received a letter from C. A. Simmons of the Tools Section of OPM, asking 
him to “allocate” the machine involved to the East Dayton Tool & Die Co., 
stating that the company had an A-1-a rating. On Sept. 24, the Judge received 
a letter from T. P. Wright, Assistant Chief of the Aircraft Branch of OPM, 
asking him to award the machine to the Steel Products Engineering Co., which 
had an A-1-a rating to manufacture Sperry gun turrets. On Sept. 26, a telegram 
from Britton, Chief of the Tools Section, withdrew Simmons’s letter of the 23d. 
The Judge then refused the request of counsel that he decide the relative priority 
himself and ordered the machine sold to the Steel Products Engineering Co. 
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plan for industrial mobilization and the failure to install an economic 
dictator at the beginning of the emergency may have seriously affected 
the war program. Whatever the merits of this contention may be, 
wholesale reorganizations would seem undesirable at present, for they 
would upset whatever unity has already been achieved. Agencies have 
been created which are in a position to coordinate most of the war effort. 
OPA has control in the field of prices, while the production-boosting ac- 
tivities of OPM are under the direction of SPAB. The occasional con- 
flicts between OPM and OPA are no more surprising than those between 
the production, sales, and credit departments of any business. All that 
is necessary is that there be some superior agency which can work out 
these problems. SPAB, on which both OPM and OPA are represented, 
is the only agency now in a position to do this. But it is at least doubtful 
whether much can be expected of an agency whose members are them- 
selves active heads of other departments. Thinking is a full-time job. 
Perhaps an overall planning board for the whole war program would 
be advisable, an agency which could see that all parts of the program — 
control of communications, information, and foreign trade, as well as 
production — were being coordinated. 

The present organization is by no means ideal; there have been and 
will continue to be mistakes. But no program requiring so much effort 
in so little time can avoid them. What is most important is that means 
exist which can be utilized to integrate the whole economy. 

If means are not to destroy ends, a democracy at war must remain a 
democracy. Winning the war is paramount, but it would be a sorry 
commentary on American ideals if this demanded a sacrifice of basic 
freedoms. In its economic program the Government must seek the 
cooperation of all and reserve compulsion for the recalcitrant few. The 
convenience of the moment should not be allowed to overcome the in- 
tangible privileges and immunities of individuals and groups, the tradi- 
tion of justice under law. 
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